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CONSTITUTION 


OF THE 


UNITED STATES OF AMERICA. 


We, the people of the United States, in order to form a more per- 
fect union, establish justice, insure domestic tranquility, provide 
for the common defence, promote the general welfare, and secure 
the blessings of liberty to ourselves and our posterity, do ordain 
and establish this Constitution for the United States of America. 


wh, 


ARTICLE I. 


Secrion 1. All legislative powers herein granted shall be vest- 
ed in a congress of the United States, which shall consist of a sen- 
ate and house of representatives. 

Src. 2. The house of representatives shall be composed of 
members chosen every second year by the people of the several 
states, and the electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state leg- 
islature. ee 

No person shall be a representative who shall not have attained 
to the age of twenty-five years, and been seven years a citizen of 
the United States, and who shall not, when elected, be an inhabitant 
of that state in which. he shall be chosen. 

Representative and direct taxes shall be apportioned among the 
several states which may be included within this Union, according 
to their respective numbers, which shall be determined by add- 
ing to the whole number of free persons, including those bound to 
service for a term of years, and including Indians not taxed, three- 
fifths of all other persons. The actual enumeration shall be made 
within three years after the first meeting of the Congress of the 
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United States, and within every subsequent term of ten years, in 
er as they shall by law direct. The number of represen- 
1 not exceed one for every thirty thousand, but each 


be made, the state of New Hampshire shall be entitled 
ree, Massachusetts eight, Rhode Island and Providence ` 
Plantations one, Connecticut five, New York six, New Jersey four,’ 
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Cailolina five, South Carolina five, and Georgia three. 

‘When yacancies happen in the representation of any state, the 
executive Authority thereof shall issue writs of election to fill such 
vacancies. 

The hoyse of representatives shall choose their speaker and other 
officers; apd shall have the sole power of impeachment. 

Src. 3.| The senate of the United States shall be composed of 
from each state, chosen by the legislature thereof, for 
six years ; jand each senator shall have one vote. 

' Immedibtely after they shall be assembled in consequence of the - 
first election, they shall be divided’as equally as may be into the 
three classts. ‘The seats of the senators of the first class shall be 
vacated at|the expiration of the second year, of the second class at 
the expiration of the fourth year, and of the third class at the ex- 
piration off the sixth year, so that one-third may be chosen every 
second year, and if vacancies happen by resignation, or otherwise, 
during the recess of the legislature of any state, the executive 
thereof mdy make temporary appointments until the next meeting 
of the legiblature, which shall then fill such vacancies. 

No person shall be a senator who shall not have attained to the 
age of thirty years, and been nine years a citizen of the United 
States, and} who shall not, when elected, be an inhabitant of that 
state for which he shall be chosen. 

The vied president of the United States shall be president of the 
senate, but|shall have no vote, unless they be equally divided. 

The sendte shall choose their other officers, and also a president 
pro tempore, in the absence of the vice president, or when he shall 
office of president of the United States. 

The senate shall have the sole power to try all impeachments. 
When sitting for that purpose they shall be on oath or affirmation. 
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When the president of the United States is tried, the chief justice 
shall preside, and no person shall be convicted without the concur- 
rence of two-thirds of the members present. 

Judgment in cases of impeachment shall not extend further than 
to remoyal from office, and disqualification to hold and enjoy any 
office of honor, trust or profit under the United States; but the 
party convicted shall nevertheless be liable and subject to indict- 
ment, trial, judgment, and punishment, according to law. 

Sno. 4, The times, places, and manner of holding elections for 
senators and representatives, shall be prescribed in each state by the 
legislature.thereof; but the congress may at any time by law make 
or alter such regulations, except as to the places of choosing 
senators. 

The congress shall assemble at least once in every year, and such 
meeting shall be on the first Monday in December, unless they 
shall by law appoint a different day. 

Sec. 5. Each house shall be the judge of elections, returns, and 
qualifications of its own members, and a majority of each shall con- 


stitute a quorum to do business; but a smaller number may adjourn 
‘from day to day, and may be authorized.to compel the attendance 


of absent members, in such manner and under such penalties as 
each house may provide. 

Each house may determine the rules of its proceedings, punish 
its members for disorderly behavior, and, with the concurrence of 
two-thirds, expel a member. 

Each house shall keep a journal of its proceedings, and from 
time to time publish the same, excepting such.parts as may in their 
judgment require secresy ; and the yeas and nays of the members of 
either house on any question shall, at the desire of one-fifth of those 
present, be entered on the journal. 

Neither house, during the session of congress, shall, without the 
consent of the other, adjourn for more than three days, nor to any 
other place than that in which the two houses shall be sitting. 

Sto. 6. The senators and representatives shall receive a com- 
pensation for their services, to be ascertained by law, and paid out 
of the treasury of the United States. They shall in all cases, ex- 
cept treason, felony, and breach of the peace, be privileged from 
arrest during their attendance at the session of their respective 


their joutnal and proceed to reconsider it. If after such considera- 
hirds of that house shall agree to pass the bill, it shall be 
dther with the objections, to the other house, by which it 


manner 4s if he had signed it, unless the congress by their adjourn- 


two-thirds of the senate and house of representatives, according to 
ey and limitations prescribed in the case of a bill. 

The congress shall have power— 

To lay and collect taxes, duties, imposts, and excises, to pay the 
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debts and provide for the common defence and general welfare of 
the United States ;* but all duties, imposts, and excises shall be 
uniform throughout the United States ; 

To borrow money on the credit of the United States ; 

To regulate commerce with foreign nations, and among the sev-, 
eral states, and with the Indian tribes ; 

To establish an uniform rule of dahan and uniform laws 
on the subject of bankruptcies throughout the United States ; 

To coin money, regulate the value thereof, and of Daa coin, 
and fix the standard of weights and measures ; 

To provide for the punishment of counterfeiting the securities and 
current coin of the United States ; 

To establish post offices and post roads ; 

To promote the progress of science and useful arts, by securing 
for limited times to authors and inventors the exclusive right to 
their respective writings and discoveries ; 

To constitute tribunals inferior to the supreme court ; 

To define and punish piracies and felonies committed on the high 
seas, and. offences against the law of nations; 

To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water ; 

To raise and support armies, but no apona of money to 
that use shall be for a longer term than two years; 

To provide and maintain a navy ; 

To make rules for the government and regulation of the land and 
naval forces ; 

To pr ovide for calling forth the militia to execute'the laws of the 
Union, suppress insurrections, and repel invasion ; 

To provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in the 
service of the United States, reserving to the states respectively the 
appointment of the officers, and the authority of training the militia | 
according to the discipline prescribed by congress ; 

To exercise exclusive legislation in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by session of par- 
ticular states and the acceptance of congress, become the seat of the 
government of the United States, and to exercise like authority over 
all places purchased by the consent of the legislature of the state in 
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which the s ne shall be, for the erection of forts, magazines, arsen- 
als, dock-yards, and other needful buildings; and - 

To make all lane which shall be necessary and proper for carry- 
ing into execijtion the foregoing powers, and all other powers vested 
by this constitution and government of the United States, or in any 
department oy officer thereof. 

Sec. 9. The migration or importation of such persons as any of 
the states now existing shall think proper to ‘admit, shall not be 
prohibited by the congress prior to the year one thousand eight 
hundredzand pight, but a tax or duty may be imposed on such im- 
portation, not]/exceeding ten dollars for each person. 

The privilege of the writ of habeas corpus shall not be suspended, 
unless when ih cases of rebellion or invasion, the public safety may 
require it. 

No bill of qttainder or ex post facto law shall be passed. 

No preference shall be given by any regulation of commerce or 
revenue to thd ports of one state over those of another; nor shall 
vessels bound| to, or from, one state, be obliged to enter, clear, or 
pay duties in another. 

No money ghall be drawn from the treasury but in consequence 
of appropriations made by law; and a regular statement and ` 
account of tha receipts and expenditures of all public money shall 
be published ffrom time to time. 

No title of nobility shall be granted by the United States; and 
no person holding any office of profit or trust under them shall, 
without the cqnsent of the congress, accept of any present, emolu- 
ment, office, ot title, of any kind whatever, from any king, prince, 


Yo state shall enter into any treaty, alliance, or con- 


Sec. 10 
federation ; t letters of marque and reprisal; coin money; emit 


, Without the consent of congress, lay any imposis 
or duties on imports or exports, except what may be absolutely 
necessary for ekecuting its inspection laws; and the net products of 
all duties and imposts, laid by any state on imports or exports, shall- 
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be for the use of the treasury of the United States; and all such 
laws shall be subject to the revision and control of congress. 

No state shall, without the consent of congress, lay any duty of 
tonnage, keep troops or ships of war in time of peace, enter into any 
agreement or compact with another state, or with a foreign power, 
or engage in war unless actually liydd, or in such. imminent dan- 
ger as will not admit of delay. 


ARTICLE I. 


Secrron 1. The executive power shall be vested in a president 
of tlie United States of America. He shall hold his office during 
the term of four years, and, together with the vice president, chosen 
for the same term, be elected as follows :— 

Each state shall appoint, in such manner as the legislature 
thereof may direct, a number of electors, equal to the whole num- 
ber of senators and representatives to which the state may be enti- 
tled in the congress; but no senator or representative, or person 
holding an. office of trust or profit under the United States shall be 
appointed an elector. 

[*The.electors shall meet in their respective states, and vote by 
ballot for two persons, of whom one,.at least, shall not be an inhab- 
itant of the same state with themselves. And they shall make a 
list of all the persons voted for, and of the number of votes for 
each; which list they shall sign and certify, and transmit sealed to 
the seat of the government of the United States, directed to the 
president of the senate. The president of the senate shall, in the 
presence of the senate and house of representatives, open all the cer- 
tificates, and the votes shall then be counted. The person haying 
the greatest number of votes shall be the president, if such number 
be a majority of the whole number of electors appointed; and if 
there be“more than one who have such a majority, and have an 
equal number of votes, then the house of representatives shall 
immediately choose by ballot one of them for president. But in 
choosing the president the vote shall be taken by states, the repre- 
sentation from each state having one vote; a quorum for this pur- 
pose shall consist of a member or members from two-thirds of the 


#Annulled. See 12th Amendment. 
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states, and a majority of all the states shall be necessary to a choice. 
In every casd, after the choice of president the person having the . 
greatest number of votes of the electors shall be the vice president. 
But if there should remain two or more who have equal votes, the 
senate shall dhoose from them by ballot the vice president. ] 

The cohgrpss may determine the time of choosing the electors, 
and the day on which they shall give their votes; which day shall 
be the same throughout the United States. 

No person except a natural born citizen, or a citizen of the 
United States at the time of the adoption of this constitution, shall 
be eligible tq the office of president; neither shall any person be | 
eligible to that office who shall not have attained to the age of 
thirty-five years, and been fourteen years a resident within the 
United States. 

In case of the removal of the president from office, or of his 
death, resignation, or inability to discharge the powers and duties 
of the said office, the same shall devolve on the vice president, and 
the congress |may by law provide for the case of removal, death, 
resignation, qr inability, both of the president and vice president, 
declaring whit officer shall then act as president, and such officer 
shall act accordingly, until the disability be removed, or a president 
shall be elected. 

The president shall, at stated times, receive for his services a com- 
pensation, which shall neither be increased or diminished during the 
period for wliich he shall have been elected, and he shall not re- 
ceive within |that period any other emolument from the United 
States, or any of them. 

Before he enter on the execution of his office, he shall take the 
following oath or affirmation : 

“I do soldmnly swear (or affirm) that I will faithfully execute 
the office of president of the United States, and will, to the best of 
my ability, preserve, protect, and defend the constitution of the 

n 


. The president shall be commander-in-chief of the army 
and navy of |the United States, and of the militia of the several 
states when called into the actual service of the United States; he 
may require the opinion in writing of the principal officer in each 
of the executive departments, upon any subject relating to the duties 
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of their respective offices, and he shall have the power to grant re- 
prieves and pardons for offences against the United States, except in 
cases of impeachment. 

He shall have power, by and with the advice and consent of 
the senate, to make treaties, provided two-thirds of the senate pres- 
ent concur; and he shall nominate, and by and with the advice and. 
consent of the senate, shall appoint ambassadors, other public min- 
isters and consuls, judges of the supreme court, and all other offi- 
cers of the United States, whose appointments are not herein other- 
wise provided for, and which shall be established by law; but the 
congress may by law vest the appointment of such inferior officers 
as they think proper in the president alone, in the courts of law, or 
in the heads of departments. 

The president shall have power to fill up all vacancies that may 
happen during the recess of the senate, by granting commissions, 
which shall expire at the end of their next session. 

Sec. 3. He shall from time to time give to the congress such 
information of the state of the Union, and recommend to their con- 
sideration such measures as he shall judge necessary and expedient; _ 
he may, on extraordinary occasions, convene both houses, or either 
of them, and in case of disagreement between them with respect to 
the time of adjournment, he may adjourn them to such time as he 
shall think proper ; he shall receive ambassadors and other public 
ministers; he shall take care that the laws are faithfully executed, 
and shall commission all the officers of the States. Í 

Sec. 4. The president, vice president, and all civil officers of 
the United States, shall be removed from office on impeachment for 
and conviction of treason, bribery, or other high crimes and misde- ` 
meanors. 


ARTICLE III. 


Section 1. The judicial power of the United States shall be 
vested in one supreme court, and such inferior courts as the con- 
gress may from time to time ordain and establish. The judges, both 
of the supreme and inferior courts, shall hold their office during 
good behavior, and shall, at stated times, receive for their‘ services 
a compensation which shall not be diminished during their continu- 
ance in office. 

2 
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Src. 2. The judicial power shall extend to all cases, in law and 
equity, arisiig-under this constitution, the laws of the United 
States, and treaties made, or which shall be made, under their 
authority; to all cases affecting ambassadors, other public ministers, 
and consuls’;}to all cases of admiralty and maritime jurisdiction ; 
to controversies to which the United States shall be a party; to con- 
troversies betWween two or more states; [*between a state and citi- 
zens of another state ;] between citizens of different states; between 
citizens of the same state claiming lands under grants of different 
states, and between a state or the citizens thereof, and foreign states, 
citizens, or subjects. 

In all cases affecting ambassadors, other public ministers, and 
consuls, and those in which a state shall be a party, the supreme 
court shall hawe original jurisdiction. In all the other cases before 
mentioned, the supreme court shall have appellate jurisdiction both 
as to law and|fact, with such exceptions and under such regulations 
as the congress may make. 

The trial of all crimes, except in cases of impeachment, shall be 
by jury; and|such trial shall be held in the state where the said 
crimes shall have been committed; but when not committed within 
any state, the|trial shall be at such place or places as the congress 
may by law hpve directed. 

Sec. 3. Treason against the United States shall consist only in 

evying war against them, or in adhering to their enemies, giving 
them aid and| comfort. No person shall be convicted of treason 
unless on the testimony of two witnesses to the same overt act, or 
on confession jn open court. 

The congress shall have power to declare the punishment of trea- 
son, but no attainder of treason shall work corruption of blood or 
forfeiture, except during the life of the person attainted. 


ARTICLE IY. 

Section 1.| Full faith and credit shall be given in each state to 
the public acts, records, and judicial proceedings of every other 
state. And the congress may by general laws prescribe the manner 
in which suchi acts, records, and proceedings shall be proved, and 
the effect thereof. 


*hnnulled. See lith Amendment. 
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Src. 2. The citizens of each state shall be entitled to all priv- 
ileges and immunities of citizens in the several states. | 

A person charged in any state with treason, felony, or other 
crime, who shall flee from justice, and be found in another state, 
_ shall, on demand of the executive authority of the state from which 
he fled, be delivered up, to be removed to the state having jurisdic- 
tion of the crime. 

No person held to service or labor in one state under the laws 
thereof, escaping .to another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor, but 
shall be delivered up on claim of the party to whom such service or 
labor may be due. 

Sec. 3. New states may be admitted i the congress into this 
Union; but no new state shall be formed or erected within the 
jurisdiction, of any other state ; nor dny state be formed by the junc- 
tion of two or more states, or parts of states, without the consent of 
the legislatures of the states concerned, as well as of the congress. 

The congress shall-have power to dispose of and make all needful 
rules and regulations respecting the territory or other property be- 
longing to the United States ; and nothing in this constitution shall 
be so construed as to prejudice any claims of the United States, or of 
any particular state. - 

Src. 4. The United States shall guarantee to every state in this 
Union a republican form of government, and shall protect each of 
them from invasion; and on application of the legislature, or of 
the executive (when the legislature cannot be convened), against 
domestic violence. 


ARTICLE V. 


The congress, whenever two-thirds of both houses shall deem it 
necessary, shall propose amendments to this constitution, or, on the 
application of the legislatures of two-thirds of the several states, 
shall call a convention for proposing amendments, which, in either 
ease, shall be valid to all intents and purposes, as part of this con- 
stitution, when ratified by the legislatures of three-fourths of the 
several states, or by conventions in three-fourths thereof, as one or 
the other mode of ratification may be proposed by the congress; 
provided that no amendment which may be made prior to the year 


d eight hundred and eight shall in any manner affect 


ARTICLE VI. 


All debtg contracted and en ents entered into, before the’ 
adoption of| this constitution, shall be as valid against the United 


der the authority of the United States, shall be the 
of the land; and the judges in every state shall be 


veral state legislatures, and all executive and judicial 
of the United States and of the several states, shall be 
or affirmation to support this constitution; but no 
shall ever be required as a qualification to any office or 


AMENDMENTS 


TO THE ee 


CONSTITUTION OF THE UNITED STATES. 


ARTICLE I. 


Congress shall make no laws respecting an establishment of- 
religion, or prohibiting the-free exercise thereof; or abridging the 
freedom of speech, or of the press; or~the right of the people 
‘peaceably to assemble, and to petition the government for a redress 
of grievances. l 


T ARTICLE IT. 


A well regulated militia being necessary to the security of a free 
state, the right of the people to mep and bear arms shall not be 
infringed. 


ARTICLE II.” 


No soldier shall, in time of peace, be quartered in any house 
without the conset of the owner, nor in time of war but in a man- 
ner to be prescribed. by law. 


ARTICLE IV. 


The right of the people to be secure in their persons, houses, . 
papers and effects, against unreasonable searches and seizures, shall 
not be violated, and no warrant shall issue but upon probable cause, 
supported by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized.” 


ARTICLE V. 


No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in thé land and naval forces, or in the 


, without due process of law ; nor shall private property 
r public use without just poinpeantinn: 2 


ARTICLE YI. 


tried by jury shall be otherwise reexamined by any 


court of the United States than according to the rules of the com- 


mon law. 


ARTICLE VIII. 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


ARTICLE IX. 


The enumeration, in the constitution, of certain rights, shall not 
to deny or disparage others retained by the people. 


ARTICLE X. 


The powers not delegated to the United States by the constitution, 
nor prohibited by it to the states, are reserved to the states peepee 
ively, or to the people. 
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ARTICLE XI. 


The judicial power of the United States shall not be construed to 
extend to any suit in law or equity commenced or prosecuted against 
one of the United States by citizens of another state, or by citizens 
or subjects of any foreign state. 


ae ee 


ARTICLE XII. 


The electors shall meet in their respective states, and vote by bal- 
lot for president and vice president, one of whom at least shall not 
be an inhabitant of the same state with themselves; they shall 
name in their ballots the person voted, for as president, and in 
distinct ballots the person voted for as vice president, and they 
shall make distinct lists of all persons voted for as president, and 
of all persons voted for as vice president, and of the number of 
votes for each, which list they shall sign-and certify, and trans- 
mit, sealed, to the seat of the government of the United States, 
directed to the president of the senate; the president of the senate 
shall, in’ the presence of the senate and house of representatives, 
open all the certificates, and the votes shall then be counted; the 
person having the greatest number of votes for president shall be 
the president, if such number be a majority of the whole number 
of electors appointed; and if no person have sach majority, then 
from the persons having the highest numbers, not exceeding three, 
on the list of those voted for as president, the house of representa- 

tives shall choose immediately, by ballot, the president. But in 
choosing the president the votes shall be taken by states, the repre- 
sentation from each state having one vote; a quorum for this pur- 
pose shall consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary to a choice. 
And if the house of representatives shall not choose a president 
whenever the right of choice shall devolve upon them, before the 
fourth day of March next following, then the vice president shall 
act as president, as in the case of the death or other unconstitutional 
disability of the president. 
The person having the greatest number of votes as vice president 
shall be the vice president, if such number be a majority of the 
whole number of electors appointed; and if no person have a ` 
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majority, |then from the two highest numbers on the list the senate 
shall choose the vice president; a quorum for the purpose shall con- 
sist.of two-thirds of the whole number of senators, and a majority 
of the whole number shall be necessary to a choice. But no person 
constitutibnally ineligible to the office of president shall be eligible 
to that of| vice president of the United States. i 


ARTICLE XII. 


Srecriow 1. Neither slavery nor involuntary servitude, exéept 
as a punishment for crime, whereof the party shall have been duly 
convicted] shall exist within the United States, or any place subject 
to their jurisdiction. l 

Sec. 2.| Congress shall have power to enforce this article by ap- 
propriate | legislation. 


ARTICLE NIV. 


Szcrion 1. All persons born or naturalized in the United States, 
and subje¢t to the jurisdiction thereof, are citizens of the United 
States, and of the state wherein they reside. No state shall make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any state deprive any 
person of |life, libeyty or property, without due process of law, nor 
deny to any person within its jurisdiction the equal protection of 
the laws. 

Src. 2.| Representatives shall be apportioned among the several 
states according to their respective numbers, counting the whole - 
number of persons in each state, excluding Indians not taxed. But 
when the right to vote at any election for the choice of electors for 
president and vice president of the United States, representatives in 
congress, ihe executive and judicial officers of a state, or the mem- 
bers of thp legislature therof, is denied to any of the male inhabit- 
ants of such state, being twenty-one years of age, and citizens of 
the United States, or in any way abridged, except for participation 
in rebellion or other crime, the basis of representation therein shall 
be reduced in the proportion which the number of such male citi- 
zens shall bear to the whole number of citizens twenty-one years of 
age in such state. 
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Sec. 3. No person shall be a senator or representative in con- 
gress, or elector of president and vice president, or hold any office, 
civil or military, under the United States, or under any state, who, 
having previously taken an oath as a member of congress, or as an 


officer of the United States, or as a member of any state legislature, . ~ 


or as an executive or judicial officer of any state, to-support the 
constitution of the United States, shall have engaged in insurrection 
or rebellion against the same, or given aid or comfort to the enemies 
thereof. But congress may, by a vote of two-thirds of each house, 
remove such disability. 

Sec. 4. The validity of the public debt of the United States, 
authorized by law, including the debts incurred for payment of 
pension and bounties for services in suppressing imsurrection or 
rebellion, shall not be questioned. But neither the United States 
nor any state shall assume or pay any debt or obligation incurred in 
aid of insurrection or rebellion against the United States, or any 
claim for the loss or emancipation of any slave, but all such debts, 
obligations and claims; shall held illegal and void. H l 

Sec. 5. That congress shall have power to enforce, by appropri- 
ate legislation, the provisions of this article. 


r 


ARTICLE XY. 


SECTION 1. The right of citizens of the United States to vote 
shall not be denied or abridged by the United States, or by any 
state, on account of race, color, or previous condition of servitude: 

Sec. 2. Congress shall have power to enforce this article by ap- 
propriate legislation. 
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ORGANICO ACT 


OF THE 


(Pesu, No. 76.) 


AN ACT tq provide a temporary government for the Territory of Montana. 


Be it endeted by the Senate and House of Representatives of the 
United States of America, in Congress assembled : 


That all that part of the territory of the United States included 
within thd limits, to-wit: Commencing at a point formed by the 
intersection of the twenty-seventh degree of longitude west from 
Washington with the forty-fifth degree of north latitude; thence 
due west qn said forty-fifth degree of latitude to a point formed by 
its interse¢tion with the thirty-fourth degree of longitude west from 
Washington ; thence due south along the said thirty-fourth degree 
of longitude to its intersection with the forty-fourth degree and 
thirty minutes of north latitude; thence due west along said forty- 
fourth degree and thirty minutes of north latitude to a point formed 
by its intersection with the crest of the Rocky Mountains; thence 
following the crest of the Rocks Mountains northward till its inter- 
section with the Bitter Root Mountains; thence northward along 
the erest of said Bitter Root Mountains to its intersection with the 
thirty-ninth degree of longitude west from Washington ; thence 
along said |thirty-ninth degree of longitude northward to the bound- 
ary line df the British Possessions; thence eastward along said 
boundary Jine to the twenty-seventh degree of longitude west from 
Washingtdn ; thence southward along said twenty-seventh degree of 
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longitude to the place of beginning, be, and the same is hereby, ` 
created into a temporary government by the name of the Territory 
of Montana: Provided, That nothing in this act contained shall 
be construed to inhibit the government of the United States from 
dividing said territory or changing its boundaries in such manner 
and at such times as congress shall deem, convenient and proper,-or - 
from attaching any portion of said territory to any~other state or 
territory of the United States: Provided, further, That nothing in 
this act contained shall be construed to impair the rights of person or 
property now pertaining to the Indians in said territory so long as 
such rights shall remain unextinguished by treaty between the United 
States and such Indians, or to include any territory whick by treaty 
with any Indian tribes is not, without the consent of said tribe, to 
be included within the territorial limits or jurisdiction of any state 
or territory; but all such territory shall be excepted out of the ` 
boundaries, and constitute no part of the territory of Montana, until 
said tribe shall signify their assent to the president of the United 
States to be included within said territory, or to affect the authority 
of the government of the United States to make any regulations 
respecting such Indians, their lands, property or other rights, by 
treaty, law, or otherwise, which it would have been competent for 
the government to make if this act had never passed. 

Src. 2. And be it further enacted, That the executive power and 
authority in and over said territory of Montana shall be vested in a 
governor, who shall hold his office for four years, and until his suc- 
cessor shall be appointed and qualified, unless sooner removed by 
the president of the United States. The goyernor shall reside 
within said territory and shall be commander in chief of the militia 
and superintendent of Indian affairs thereof. He may grant par- 
dons and respites for offenses against the laws of said territory, and 
reprieve for offenses against the laws of the United States, until the 
decision of the president of the United States can be made known 
thereon ; he shall commission all officers who shall be appointed to 
office under the laws of said territory, and shall take care that the 
laws be faithfully executed. 

Src. 38. And be & further enacted, That there shall be a secretary 
of said territory, who, shall reside therein and hold his office for 
four years, unless sooner removed by the president of the United 
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of the extcutive proceedings and official correspondence, semi-annu- / 


Sec. 4.| And be it further enacted, That the legislative power 
and authority of the said territory shall be vested in the governor 
and a legiglative assembly. The legislative assembly shall consist of 
a council and house of representatives. The council shall consist 
of seven members having the qualifications of voters, as hereinafter 
prescribed} whose term of service shall continue two years. The 
house of representatives shall, at its first session, consist of thirteen 
members, |possessing the some qualifications as prescribed for the 
members df the council, and whose term of service shall continue 
one year. | The number of representatives may be incréased by the 
legislative|assembly, from time to time, to twenty-six, in proportion 


of the coumcil and representatives, giving to each section of the 
territory representation in the ratio of its qualified voters as nearly 
as may be.| And the members of the council and of the house of 
representatives shall reside in, and be inhabitants of, the district, or 
county, or eounties, for which they may be elected, respectively. 
Previous tp the first election, the governor shall cause a census or 
enumeration of the inhabitants and qualified voters of the several 
counties anfi districts of the territory to be tiken by such persons 
and in such mode as the governor shall designate and appoint, and. 
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the person so appointed shall receive a reasonable compensation 
therefor. And the first election shall be held até such time and 
places, and be conducted in such manner, both as to the persons who 
shall superintend such election and the returns thereof, as the gov- 
ernor shall appoint and direct; and he shall at the same time de- l 
clare the number of members of the council and house of repre- 
sentatives to which each of the counties or districts shall be entitled 
under this act. The persons having the highest number of legal 
votes in each of said council districts, respectively, for members of 
the council, shall be declared by the governor to be duly elected to 
the council; and the persons haying the highest number of legal 
votes for the house of representatives in each of said representative 
districts, respectively, shall be declared by the governor to be duly 
elected members of said house: Provided, That in case two or 
more persons voted for shall have an equal number of votes, and in 
case a vacancy shall otherwise occur in either branch of the legisla- 
tive assembly, the governor, shall order a new election. And the 
persons thus elected’ to-the legislative assembly shall meet at such 
place and on such day as the governor shall appoint; but there- 
after the time, place and manner of holding and conducting all 
elections by the people, and the apportioning the representation in 
the several counties or districts to the council and house of repre- 
sentatives, according to the number of qualified voters, shall be pre- 
scribed by law, as well as the day of commencement of the regular 
sessions of the legislative assembly: Provided, That no session in 
any one year shall exceed the term of forty days, except the first 
session, which may continue sixty days. . 

Sec. 5. And be it further enacted, That all citizens of the United 
States, and those who have declared. their intention to become such, 
and who are otherwise described and qualified under the fifth sec- 
tion of the act of congress providing for a temporary government 
for the territory of Idaho, approved March third, eighteen hundred 
and sixty-three, shall be entitled to vote at said first election, and 
shall be eligible to any office within the said territory; but the 
qualifications of voters, and of holding office, at all subsequent elec- 
tions, shall be such as shall be prescribed by the legislative assembly. 

Sno, 6. And be it further enacted, That the legislative power of 
the territory shall extend to all rightfal subjects of legislation con- 
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sistent with the constitution of the United States and the provisions 
of this het; but no law shall be passed interfering with the primary 
disposa] of the soil; no tax shall be imposed upon the property of 
the Unjted States, nor shall the lands or other property of non- 
residents be taxed higher than the lands or other property of resi- 
dents. |Each bill which shall have passed the council and house of, 
represerjtatives of the said territory, shall, before it becomes a law, 
be presdnted to the governor of the territory. If he approve, he 
shall sign it; but if not, he shall return it, with his objections, to 
the house in which it originated, who shall enter the objections at 
large upon their journal, and proceed to reconsider it. If, after 
such redonsideration, two-thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, 
hy whi¢h it shall likewise be reconsidered; and if approved by 
two-thinds of that house, it shall become a law. But in all such 
cases th¢ votes of such houses shall be determined by yeas and nays, 
to be entered on the journals of each house, respectively. If any 
bill shall not be returned by the governor within three days (Sun- 
days exdepted) after it shall have been presented to him, the same 
shall be a law, in like manner as if he had signed it, unless the 
assembly, by adjournment, prevent its return, in which case it shall 
not be ajlaw: Provided, That whereas slavery is prohibited in said 
territory| by act of congress of June nineteenth, eighteen hundred 
and sixty-two, nothing herein contained shall be construed to au- 
thorize dr permit its existence therein. 

SEc. And be it further enacted, That all township, district, 
and couijty officers, not herein otherwise provided fer, shall be ap- 
pointed pr elected as the case may be, in such manner as shall be 
provided by the governor and legislative assembly of the territory 
of Monthna. The governor shall nominate, and, by and with the 
advice and consent of the legislative council, appoint all officers not 
herein otherwise provided for, and in the first instance the governor 


cessary districts for the Dea of the council and house 
ntatives and all other officers. 

And be it further enacted, That no member of the legis- 
lative assembly shall hold or be appointed to any office which shall 
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have been created, or the salary or emoluments of which. shall have 
been increased while Be was a member, during the term for which 
he was elected, and for one year after the expiration of such term; 
but this restriction shall not be applicable to members of the first 
legislative assembly. And no person holding a commission or ap- 
pointment under the United States, except postmasters, shall bea” 
member of the legislative assembly; or shall hold any office under 
the government of said territory. 

Sec. 9. And be it further enacted, That the judicial power of 
said territory shall be vested in a supreme court, district courts, pro- 
bate courts, and in justices of the peace. The supreme court shall 
consist of a chief justice and two associate justices, any two of whom 
shall constitute a quorum, and who shall hold a term at the seat of 
government of said territory annually; and they shall hold their 
offices during the period of four years, and until their successors 
shall be appointed and qualified. The said territory shall be divided. 
into three judicial districts, and a district court shall be held in each 
of said districts by o@ of the justices of the supreme court, atsuch 
times and places as may be prescribed by law; and the said judges 
shall, ,after their appointments, respectively reside in the districts 
which shall be assigned them. The jurisdiction of the several 
courts herein provided for, both appellate and original, and that of 
the probate courts and of justices of the peace, shall be limited by law : 
Provided, That justices of the peace shall not have jurisdiction of 
` any matter in controversy when the title of land may be in dispute, 
or where the debt or sum claimed shall exceed one hundred dollars ; 
and the said supreme and district courts, respectively, shall possess 
chancery as well as common law jurisdiction. _Each district court, 
or the judge thereof, shall appoint its clerk, who shall also be the 
register in chancery, and shall keep his office at the place where the 
court may be held. Writs of error, bills of exceptions, and ap- 
peals shall be allowed in all cases from the final decisions of said 
district courts to the supreme court, under such regulations as may 
be prescribed by law. The supreme court, or the justices thereof, 
shall appoint its own clerk; and every clerk shall hold his office at 
the pleasure of the court for which he shall have been appointed. 
Writs of error and appeals from the final decisions of said supreme 
court shall be allowed, and may be taken to the supreme court of 
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the United States, in the same manner and under the same'regula- 

tions as|from the circuit courts of the United States, where the 

value of the property or the amount in controversy, to be ascer- 

tained Hy the oath or affirmation of either party, or other compe- 

tent witmesses, shall exceed one thousand dollars, except that a writ 

of erro: or appeal shall be allowed to the supreme court of the’ 
United States from the decision of the said supreme court created by 

this act] or of any judge thereof, or of the district courts created by 

this act, or of any judge thereof, upon any writs of habeas corpus 

involving the question of personal freedom. And each of the said 

district jcourts shall have and exercise the same jurisdiction, in all 

cases arjsing under the constitution and laws of the United States 

as is vested in the district and circuit courts of the United States ; 

and the|first six days of every term of said court, or so much thereof 
as shall [be necessary, shall be appropriated to the trial of causes 

arising wnder the said constitution and laws; and writs of error and 
appeal in all such eases shall be made to the supreme court of said 

territory the same as in other cases. The said clerks shall receive in 

all such|cases the same fees which the clerks of the district courts of 
Washington territory now receive for similar service. 

Sec. 10. And be it further enacted, That there shall be appointed. 
an attorney for said territory, who shall continue in office four years, 
and until his successor shall be appointed and qualified, unless 
sooner yemoved by the president of the United States, and who 
shall receive the same fees and salary as the attorney of the United 
States for the present territory of Washington. There shall also be 
a marshal for the territory appointed, who shall hold his office for 
four years and until his successor shall be appointed and qualified, 
unless sqoner removed by the president of the United States, and 
who shall execute all processes, issuing from the said courts when 


of Washington, and shall, in addition, be paid two hun- 
ars annually as a compensation for extra services. ‘There 
shall als) be appointed by the president of the United States, by 


and with the advice and consent of the senate, a surveyor general 
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of said territory, who shall locate his office at such place as the sec- 
retary of the interior shall from time to time direct, and whose 
duties, powers, obligations, responsibilities, compensation, and allow- 
ances for clerk hire, office rent, fuel, and incidental expenses, shall 
be the same as those of the surveyor general of New Mexico, under 
the direction of the secretary of the interior, and such instructidns ` 
as he may from time to time deem it advisable to givé. 

Src. 11. And be it further enacted, That the governor, secretary, 
chief justice and associate justices, attorney and marshal, shall be 
appointed by the president of the United States, by and ‘with the 
advice and consent of the senate. The governor and secretary to 
be appointed as aforesaid, shall, before they act as such, respectively 
take an oath or affirmation before the district judge, or some justice 
of the peace in the limits of said territory duly authorized to ad- 
minister oaths and affirmations by the laws now in force therein, or 
before the chief justice or some associate justice of the supreme 
court of the United States, to support the constitution of the United 
States, and faithfully,.to discharge the duties of their respective 
offices; which said oaths, when so taken, shall be certified by the 
person by whom the same shall have been taken; and such certifi- 
cates shall be received and recorded by the said secretary among the 
executive proceedings; and the chief-justice and associate justices, 
and all civil officers in said territory, before they act as such, shall 
take a like oath or affirmation before the said governor or secretary, 
or some judge or justice of the peace of the territory who may be 
duly commissioned or qualified, or before the chief justice or some 
associate justice of the supreme court of the United, States, which 
said oath or affirmation shall be certified and transmitted by the 
person taking the same to the secretary, to be by him recorded as 
aforesaid ; and afterwards the like oath or affirmation shall be taken, 
certified and recorded in such manner and form as may be prescribed 
by law. And any person who has heretofore been appointed chief 
justice or associate justice of the territory of Idaho, who has not 
yet taken the oath of office, as prescribed by the act organizing said 
territory, may take said oath or affirmation before the chief justice 
or some associate justice of the supreme court of the United States. 
The governor shall receive an annual salary of two thousand five 
hundred dollars; the chief justice and associate justices shall receive 
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an annal salary of two thousand five hundred dollars; the secre- 
tary shall receive an annual salary of two thousand dollars. The 
said salpries shall be paid quarter-yearly from the dates of the re- 
spective appointments, at the treasury of the United States; but no 
payment shall be made until said officers shall have entered upon 
the dutjes of their respective appointments. The members of the’ 
legislative assembly shall be entitled to receive four dollars each per 
day during their attendance at the sessions thereof, and four dollars 
each foy every twenty miles travel in going to and returning from 
said ions, estimated according to the nearest usually traveled 
routes ; |an additional allowance of four dollars per day shall be 
paid to |the presiding officer of each house for each day he shall so 
preside.| And a chief clerk, one assistant clerk, one engrossing 
clerk, and one enrolling clerk, a sergeant-at-arms, and door ~keeper, 

may belchosen for nek house; and the chief clerk shall receive 
four dollars per day, and said ie officers three dollars per day, 
during the session of the legislative assembly ; but no other officers 
shall bej paid by the United States: Provided, That there shall be 
but onelsession of the legislative assembly annually, unless on an 
extraordinary occasion the governor shall think proper to call the 
legislative assembly together. There shall be appropriated annually 
the usual sum to be expended by the governor to defray the contin- 
gent expenses of the territory, including the salary of the clerk of 
the execntive department. And there shall also be appropriated 
annually a sufficient sum, to be expended by the secretary of the 
territory, and upon an estimate to be made by the secretary of the 
treasury|of the United States, to defray the expenses of the legisla- 


tive ass¢mbly, the printing of the Jaws, and other incidental ex- 
. | And the governor and secretary of the territory shall, in 
the disbw ment of all moneys entrusted to aie be governed solely, 


which the aforesaid moneys shall have hee expended 3 
nditure shall be made by said legislative assembly for 
t specially authorized by the acts of congress making the 


Sec. 12. And be it further enacted, That the legislative assembly 
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of the territory of Montana shall hold its first session at such time 
and place in said territory as the governor thereof shall appoint and 
direct; and at said first session, or as soon thereafter as they shall 
deem expedient, the governor and legislative assembly shall proceed 
to locate and establish the seat of government at such place as they 
may deem eligible: Provided, That the seat of government fixed ` 
by the governor and legislative assembly shall not ‘be at any time 
changed except by an act of the said assembly duly passed, and 
which shall be approved, after due notice, at the first general elec- 
tion thereafter by a majority of the legal votes cast on that question. 

Src. 18. And be it further enacted, That a delegate to the house 
of representatives of the United States, to serve for the term of two 
years, who shall be a citizen of the United States, may be elected 
by the voters qualified to elect members of the legislative assembly, 
„who shall be entitled to the same rights and privileges as are exer- 
cised and enjoyed by the delegates from the several other territories 
of the United States to the said house of representatives; but the 
delegate first elected shall hold his seat only during the term of the 
congress to which he shall be elected. The first election shall be 
held at such time and places, and be conducted in such manner, as 
the governor shall appoint and direct; and at all subsequent elec- 
tions, the time and places, and manner of holding elections, shall 
be prescribed by law. The person having the greatest number of 
legal votes shall be declared by the governor to be duly elected, and 
a certificate thereof shall be given accordingly. That the constitu- . 
tion and all the laws of the United States which are not locally in- 
` applicable shall have the same force and effect within the said 
Montana territory as elsewhere within the United States. 

Sec. 14. And be it further enacted, That when the lands in said 
territory shall be surveyed under the direction of the government 
of the United States, preparatory to bringing the same into market, 
sections numbered sixteen and thirty-six in each township in said 
territory shall be, and the same are hereby, reserved for the purpose 
of being applied to schools in said territory, and in the states and 
territories hereafter to be erected out of the same. 

Src. 15. And be ü further enacted, That, until otherwise pro- 
vided by law, the governor of said territory may define the judicial 
districts of said territory, and assign the judges who may be ap- 


y 
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pointed for saifl territory to the several districts, and also appoint 
the times and places for holding courts in the several counties or 
sub-divisions in each of said judicial districts, by proclamation to 
be issued by him; but the legislative assembly, at their first or any 
subsequent sesdion, may organize, alter, or modify such judicial dis- 
tricts, and assign the judges, and alter the times and places of hold- 
ing the courts, jas to them shall seem proper and convenient. 

Sec. 16. d be it further enacted, That all officers to be ap- 
pointed by the}president of the United States, by and with the ad- 
vice and consert of the senate, for the territory of Montana, who, 


at such time antl in such manner as the secretary of the treasury 
may prescribe. 

Sec. 17. And be it further enacted, That all treaties, laws, and 
other engagements made by the government of the United States 
with the Indian tribes inhabiting the territory embraced within the 
provisions of this act, shall be faithfully and rigidly observed, any- 
thing contained] in this act to the contrary notwithstanding; and 
that the existing agencies and superintendencies of said Indians be 
continued with the same powers and duties which are now prescribed 
by law, except that the president of the United States may, at his 

discretion, change the location of the office of said agencies or 


be it further enacted, That until congress shall 
all that part of the territory of Idaho included ` 
ing boundaries, to-wit: Commencing at a point 
formed by the intersection of the thirty-third degree of Jongitude 
west from Washington with the forty-first degree of north latitude ; 
thence along sald thirty-third degree of longitude to the crest of 
the Rocky Moustains; thence northward along ‘the said crest of the 
Rocky Mountaihs to its intersection with the forty-fourth degree 
and thirty minutes of north latitude; thence eastward along said 
forty-fourth degree and thirty minutes north latitude to the thirty- 
fourth degree of |longitude west from Washington; thence north- 
ward along said thirty-fourth degree of longitude to its intersection 
with the forty- degree north latitude; thence eastward along 
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said forty-fifth degree of north latitude to its intersection with the 
twenty-seventh degree of longitude west from Washington ; thence 
south along said twenty-seventh degree of longitude west from 
Washington, to the forty-first degree north latitude; thence west 
along said forty-first degree north latitude to the place of begin- 


ning—shall be and is hereby incorporated temporarily 3 into and ` ` 


made part of the territory of Dakota. 
Approved May 26, 1864. 
DEPARTMENT OF STATE, 
Wasuineton, May 28, 1864. 
A true copy: 
W. H. Hunter, Chief Clerk. 


(Pustio, No. 65.) 


~ 


AN ACT amendatory of “Ah Act to provide a temporary government for 
” the Territory of Montana,” approved May 26, 1864. 


Beit Enacted by the Senate and House of Representatives of the 
United, States of America, in Congress-assembled : 


That the legislative assemblies of the several territories of the 
United States shall not, after the passage of this act, grant private 
charters or special privileges, but they may, by general incorporation 
acts, permit persons to associate themselves together as bodies incor- 
porate for mining, manufacturing, and other industrial pursuits. 

Src. 2. And be it further enacted, That the probate courts of the 
territory of Montana, in their respective counties, in addition to 
their probate jurisdiction, are hereby authorized to hear and deter- - 
mine civil causes wherein’ the damage or debt claimed does not ex- 
ceed five hundred dollars, and such criminal cases arising under the 
laws of the territory as do not require the intervention of a grand 
jury: Provided, That they shall not have jurisdiction in any mat- 
ter in controversy when the title or right to the peaceable possession 
of land may be in dispute or chancery, or divorce cases; And 
provided further, That in all cases an appeal may be taken from any 
order, judgment, or decree of said probate court to the district court. 


30 ORGANIC ACT OF THE 


Src. 3. And be it further enacted, That. the chief justice and 
associate justices of said territory and the territory of Idaho shall 
each receive an annual salary of thirty-five hundred dollars. 

Src. 4. And be it further enacted, That the judges of the su- 
preme court of said territory, or a majority of them, shall, when 
assembled at the seat of government of said territory, define the 
judicial districts of said territory, and assign the judges who may be 
. appointed for yaid territory to the several districts, and shall also 
fix and appoint the times and places for holding the courts in the 
several countids or sub-divisions in each of said judicial districts, 
and alter the times and places of holding the courts as to them shall 
seem proper ahd convenient, but not less than two terms shall be 
held at each plkce of holding court each year. 
| be it further enacted, That for the purpose of re- 
viving the legislative functions of the territory of Montana which 
have been adjufiged therein to have lapsed, the governor of said 
territory be, and he is hereby, authorized, on or before the first day 
of July, eightten hundred and sixty-seven, to divide said terri- 
tory into legislative districts for the election of members of the 
council and house of representatives, and to apportion among said 
districts the number of members of the legislative assembly pro- 
vided for in thq organic act of said territory; and the election of 
said members of the legislative assembly shall be held at such time 
and shall be conducted in the manner prescribed by the legislative 
assembly of saitl territory at the session thereof begun and holden 
at the city of Bannock, in eighteen hundred and sixty-four and 
eighteen hundred and sixty-five, and the qualifications of voters 
e as that prescribed by said organic act, saving and 
iptinction therein made on account of race or color; 
and the legislative asserably so elected shall convene at the time 
prescribed by said legislative assembly at the session last aforesaid. 
The apportionment provided for in this section shall be based upon 
such an enumerption of the qualified electors of the said several 
legislative distri¢ts as shall appear from the election returns in the 
office of the secretary of said territory, and from such other sources 
of information as shall enable the governor, without taking a new 
census, to make hn apportionment which shall fairly represent the 
people of the several ‘districts in both houses of the legislative 


} 
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assembly ; but the legislature may at any time change the legislative 
districts of the territory as fixed by the governor. 

Src.'6. And be tt further enacted, That all acts passed at the two 
sessions of the so-called legislative assembly of the territory of 
Montana held in eighteen hundred and sixty-six, are hereby dis- 
approved and declared null and void, execpt such acts as the legis- * | 
lative assembly herein authorized to be elected shall, by special act 
in each case, re-enact: Provided, however, That in all the claims of 
vested rights thereunder, the party claiming the same shall not, by 
reason of anything in this section contained, be precluded from 
making and testing said cldim in the courts of said territory; And 
provided further, That no legislation or pretended legislation in said 
territory since the adjournment of the first legislative assembly shall 
be deemed valid until the election of the legislative assembly herein 
provided for shall take place. 

Src. 7. And be it further enacted, That. from and after the first 
day of April next, the salary of each of the judges of the several 
supreme courts in each of. the organized territories (except Montana 
and Idaho) shall be two thousand five hundred dollars. 

Src. 8. And be it further enacted, That al] acts and parts of acts 
inconsistent with this act are hereby repealed. 

Approyed March 2, 1867. 


AN ACT regulating the compensation of the members and officers of the 
Legislative Assemblies of the several territories of the United States, and 
limiting the duration of the sessions of said assemblies. 


Be it Enacted by the Senate and House of Representatives of the 
United. States of America, in Congress assembled : 


- That the sessions of the legislative assemblies of the several ter- 
ritories of the United States shall be limited to forty days duration. 
Sec. 2. That the members of each branch of said legislatures 
shall receive a compensation of six dollars per day during the ses- 
sions herein provided for, and they shall receive such mileage as is 
now provided by law: Provided, That that the president of the 
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council and the speaker of the house of representatives shall each 
receive a conjpensation of ten dollars per day, and that the addi- 
tional officers} of each branch of said legislative assemblies shall 
consist of onej chief clerk, who shall receive a compensation of eight 
dollars per dky, and one assistant clerk, one enrolling clerk, one 
engrossing clerk, one sergeant-at-arms, one door-keeper, one mes- 
senger, and oge watchman, who shall each receive a compensation 
of five dollars per day during the session. 

Sec. 3. That from and after the first day of July, eighteen 
hundred and seventy-three, the annual salaries of the governors of 
the several territories of the United States shall be three thousand 
five hundred dollars, and the salaries of the secretaries of said ter- 
tritories shall be two thousand five hundred dollars each. , 

Sec. 4. The provisions of this act shall not apply to the District 
of Columbia:| Provided, That no law of any territorial legislature 
shall be made pr enforced by which any officer of a territory herein 
provided for, qr the officers or members of any territorial legisla- 
ture, shall be paid any compensation other than that provided by 
the laws of th¢ United States. 

Approved January 23, 1873. 
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ADMINISTRATORS AND EXECUTORS. 


AN ACT to repeal an act entitled “An Act in relation to ad- 
ministrators and executors,” approved May 6th, 1873. 


Be it enacted by the Legislative Assembly of the Territory 


of Montana: 


Secrion 1. That an act entitled “An Act in relation 
to administrators and executors,” approved May 6th, 
1873, be, and the same is hereby, repealed. 

Approved February 3d, 1877. 


APPORTIONMENT. 


AN ACT re-apportioning the members of the legislative as- 


sembly. 


Be it enacted by the Legislative Assembly of the Territory 


of Montana: 


Secrion 1. That the legislative assembly of the ter- 
ritory shall consist of thirteen members of the council 
and twenty-six members of the house of representatives. 

Src. 2. The members of the council shall be appor- 
tioned to the several counties of the territory as follows: 
To the county of Lewis and Clarke, two members; to 
the county of Madison, two members; to the county of 
Deer Lodge, three members; to the county of Gallatin, 
one member; to the county of Jefferson, one member ; 
to the county of Beaverhead, one member ; to the county 
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of Missoula, one member; to the county of Meagher, 
one mdmber; to the counties of Lewis and Clarke and 
Choteali, jointly, one member. 

The {members of the house of representatives shall be 
apportipned to the several counties as follows: To the 
county pf Lewis and Clarke, six members ; to the county 
of Majlison, four members; to the county of Deer 
Lodge, six members; to the county of Gallatin, two 
membegs; to the county of Jefferson, two members ; to 
the couhty of Beaverhead, one member; to the county 
of Mistoula, two members; to the county of Meagher, 
two members; to the county of Choteau, one member. 

Sec. 13. That an act of the legislative assembly enti- 
tled “AJ Bill for an act apportioning the members of the 
legislative assembly, and prescribing the time of their 
election] be, and the same is hereby, repealed. 

Apptpved February 15th, 1877. 


ARMS AND AMMUNITION, 


AN ACT Ito provide for the care and custody of the arms and 
mumunpition belonging to the territory of Montana, and for 
other purposes, 


Be it endeted by the Legislative Assembly of the Territory 
of Aldntdna: 

Sectmpn 1. That the following named arms, acedu- 
trements| and ammunition, to-wit: -Five hundred 
Springfidld rifled muskets, five hundred serew-drivers, 
fifty spring vises, one hundred tumbler punches, five 
hundred| gun slings, five hundred waist belts, five 
hundred waist belt plates, twenty-five thousand musket 
ball carthidyes, are, and are hereby declared to be the 
property lof the territory of Montana, and the said ter- 
ritory asyumes all responsibility regarding the care and 
custody df the said arms and ammunition, and all obli- 
gations th the United States on account of the same. 
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Sec. 2. That for the more fully carrying out the pro- 
visions of this act, the governor of this territory shall 
take charge of the hereinbefore mentioned arms and $O °° 
ammunition, and shall give such orders as he may think °*™* 
proper, or as shall be provided for by law, regarding 
their care and distribution. . 

Sec. 3. The governor shall apportion the before- 
mentioned arms and ammunition belonging to the terri- 
tory among the several counties, in such manner as he 
shall think best: Provided, That when possible, a sufi- ` 
cient number shall be given to any county to completely 
arm and equip any militia companies that may be organ- Same may be 


apportioned 


amongthe 
ized in such county. Such arms and ammunition shall 2yongtne 


be delivered by the governor to the sheriff of the county, Hes anais 


who shall be responsible, on his official bond, for the #Ro°™P?* 
care and safe keeping of such arms and ammunition, 
and for the delivery thereof in accordance with orders 
that he may receive from_the governor: Provided, fur- 
ther, That the governor shall have the right, and it is 
hereby made his duty, on application being made, to sell 


oy? re . > kd May be sold 
to any citizen of this territory such arms and ammuni- priced oe 
‘ £ : 1 `: S United 
tion as he may think proper, at prices as fixed by the by gri 


United States authorities—all proceeds froni such sales 
to be paid into the territorial treasury. The parties pur- 
chasing such arms and ammunition shall be entitled to 
receive a certified invoice of the property from the gov- 
ernor or other officer delivering the property to him, and’ 
such certified invoice shall be prima facie evidence of 
the ownership of such property, and such party shall 
thereafter be exempt from the fines and penalties here- 
after provided for in this act. 

Sec. 4. Whenever a company is organized In any sherif shall 
county as hereinbefore provided, the sheriff of such ius t com- 
county shall issue to such company such arms, accoutre- 
ments, and ammunition as he may be directed to issue by 
the governor, taking therefor a receipt signed by the duly company to 
elected. officers of such company, and a bond conditioned “°S?"'™ 
for the careful keeping and safe return of such arms and 
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ARMS AND AMMUNITION. 


accoutrements, or the payment of such sums as the same 
may be worth, in case of their loss or injury. 

0. 5. The arms, accoutrements, or ammunition, 
to any officer or militiaman shall not be sold, bar- 


nished, shall have any right, title, or interest therein, 
e same may be seized wherever found by any offi- 
il or military, and turned over to the sheriff of 
inty where such arms belong. Every person who 
iolate the provisions of this section by selling, 
ng, exchanging, loaning, pledging, or giving away, 
h arms, accoutrements, or ammunition, and any 


twenty nor more than one hundred dollars, and 
e imprisoned in the county jail until such fine is 


to persons not members of any organized 
ompany, but such persons shall conform to the 
of section 5 of this act and be subject to 


‘That such sums of money as may now be due 
y hereafter become due for storage of arms 
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necessarily incurred, shall be paid by the territory, and 
the territorial auditor is hereby authorized and instructed 
to draw his warrant on the territorial treasurer for such 
amount as may be certified to him by the governor as 
being due. 

Approved February 16th, 1877. 


——— 


ASSESSORS— ELECTION OF. 
-AN ACT providing for the election of county assessors. 


Be ü enacted by the Legislative Assembly of the Territory 
of Montana: 

Secrion 1. There shall be elected in each of the 
counties of this territory, at the next general election, 
and biennially thereafter, one assessor, who shall hold co 
his office for the term of two years, and until his suc- 
cesor is elected and qualified : Provided, That all asses- 
sors elected at the first general election after the passage 
of this act shall not take office until after the expiration 
of the term of the present incumbent in their respective 
counties. 

Src. 2. Each county assessor shall, before entering 
upon the duties of his office, give a bond in a sum not 
less than two thousand dollars, or more, if the county 
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commissioners so elect, with two or more sufficient sure- ~ 


ties, conditioned for the faithful performance of his duties 
according to law, and to the satisfaction of the county 
commissioners, and shall take and subscribe an oath of 
office, which shall be endorsed on such bond; the bond 
must be approved by the commissioners, and shall be 
deposited with the county clerk. Said assessor shall 
give the bond and take the oath of office herein required 
on or before the first Monday in December after his 
election, and if the county clerk receives no notice of the 
qualification of such assessor on or before the said first 
Monday in December after the election, the office shall 


Oath of office. 
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BRANDS AND MARKS, 


be fleclared vacant; or if there be a failure to elect by 
the| people, or if there shall be, at any time, or from any 


sors|elected by the people. 

ec. 38. No person who shall have served one term of 
years as assessor in any county shall be eligible to 
Provided, That the provis- 


is office, ex-officio assessor. 
4. All acts and parts of acts in conflict herewith 


This act shall take effect and be in force from 
ter its passage. 
Approved February 16th, 1877. 


BRANDS AND MARKS. 


'T to amend “ An Act in relation to brands and marks,” 
(Codified Statutes, page 463.) 


ANA 
approved January 10, 1872. 

Be itienacted by the Legislative Assembly of the Territory 
of (Montana: 

Thht sections 1 and 5 of the above entitled act be 
ameniled so as to read as follows: 

Seqrion 1. Thata general office for recording brands, 
or maks and brands, shall be kept at the seat of govern- 
ment,jand the duties are hereby devolved on the territo- 
rial treasurer, without further compensation than is now 
provided by law for such treasurer: “Section 5. The 
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general recorder of brands and marks shall annually - 


have published, as an appendix to his report as territo- 
rial treasurer, a list of all brands, or marks and brands, 
which have not been previously published, and cause to 
be printed, at the expense of the territory, a sufficient 
number of copies in pamphlet form to furnish each 
county clerk with -twenty-five copies thereof, for free 
distribution to those engaged in stock-growing. The 
general recorder may charge and receive, from each per- 
son applying for a brand, or mark and brand, a fee of 
one dollar for each brand, or mark and brand, so recorded, 
and all fees received by him shall be paid into the terri- 
torial treasury, to the credit of the general fund. The 
clerk of the supreme court shall, immediately after the 
approval of this act, deliver to the territorial treasurer 
all books and papers belonging to said office of general 
recorder of brands and marks. 

Sec, 2. That sections 1 and 5 are hereby repealed, 

Sec. 3. That the territorial treasurer shall keep the 
books of brands and marks in alphabetical order. 

Approved February 8th, 1877. 


CENTENNIAL EXHIBITION, 
AN ACT with reference to the exhibit of Montana at the na- 
tional exhibition. 
Be tt enacted by the Legislative Assembly of the Territory 
of Montana: 

Secrion 1. That the exhibit of the territory of Mon- 
tana, with the cases in which the same are contained, 
which are now in tlie possession of the Smithsonian In- 
stitute, and which were exhibited by the territory at the 
national exhibition at Philadelphia in the year 1876, be, 
and the same are hereby, donated to the United States, to 
be by them placed on exhibition at the said Smithsonian 
Institute, or in such other place as congress shall direct. 

Sec. 2. This act shall take effect and be in force from 
and after its passage. 

Approved February 3d, 1877. 
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CODE OF CIVIL PROCEDURE. 


ted by the Legislative Assembly of the Territory 
ontana : 


TITLE I.— Or THE FORM OF CIVIL Actions. 


CHAPTER I. 
SE 


form 
priva 


rion 1. There shall be in this territory but one 
f civil action for the enforcement or protection of 
- rights and the redress or prevention of private 
$, which shall be the same at law and in equity. 

In such action the party complaining shall 


dings, is to be tried by a jury, an order for the 


trial may be made, stating distinctly and plainly the 
question of fact to be tried; and such order shall be the 


e action by the assignee shall be without preju- 
y set-off or other defense existing at the time 
fore notice of the assignment; but this section 
shall ndt apply to a negotiable promissory note or bill of 
exchange, transferred in good faith, and upon good con- 
sideration before due. 

Sec. |6. An executor or administrator, or trustee of an 
express|trust, or a person expressly authorized by statute, 
may su¢ without joining with him the person or persons 
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for whose benefit the action is prosecuted. A trustee of 
an express trust, within the meaning of this section, shall 
be construed to include a person with whom or in whose 
name a contract is made for the benefit of another. ` 

Src. 7. When a married woman is a party her hus- 
band must join with her, except— 

First, When the action concerns her separate property, 
or her right or claim to the homestead property, she may 
sue alone. 


41 


Ofsuits where 
a married wo- 
manisa party 


Second. When the action is between herself and hus- ` 


band, she may sue or be sued alone. 

Third. When she is living separate and apart from her 
husband, she may sue or be sued alone. 

Sec. 8. If a husband and wife be sued together, the 
wife may defend for her own right; and if the husband 
neglect to defend, she may defend for his right also. 

Sec. 9. When an infant is a party he shall appear by 
guardian, who may be appointed by the court in which 
the action was prosecuted, or by a judge thereof, or a 
probate judge. 

Sec. 10. The guardian shall be appointed as follows: 

First. When the infant is plaintiff, upon the appli- 
cation of the infant, if he be of the age of fourteen 
years, or if under that age upon the application of a 
relative or friend of the infant. 

Second. When the infant is defendant, upon the 
application of the infant, if he be of the age of fourteen 
years, and apply within ten days after the service of the 
summons; if he be under the age of fourteen, or neglect 
so to apply, then upon the application of any other party 
to the action, or of a relative or friend of the infant. 

Seo. 11. An unmarried female may prosecute, as 
plaintiff, an action for her own seduction, and may re- 
cover therein such damages, pecuniary or exemplary, as 
are assessed in her favor. 

Src. 12. <A father, or, in case of his death or deser- 
tion, the mother, may prosecute, as plaintiff, for the 
seduction of the daughter, and the guardian for the 

6 


Right of wife 
to defend suit 


"m 
Infant to ap- 
ear by guar- 
ian when 
party to suit. 


Appointment 
of guardian 
for infant 
when a party. 


Unmarried 
female may 
sue for ber 
seduction. 


Suitby parent * 
or guardian 
Tor seduction 
of daughter 
or ward. 


Action forin- 
jury to child. 


Of the action 
for causing 
death to one 
not a minor, 


Who may be 
joine as 
plaintifs. 


smm 


Who may be 
joined as de- 
fendants. 


Of actions for 
the posses- 
sion of real 
property. 


13. A father, or, in case of his death or deser- 
his family, the mother, may maintain an action 


against such other person. In every action under this 
preceding section, such damages may be given 
r all the circumstances of the case may be just. 

Sec] 15. All persons having an interest in the sub- 
ject of| the action, and in obtaining the relief demanded, 
may bè joined as plaintiffs, except when otherwise pro- 
vided jn this act. 

Sec] 16. Any person may be made a defendant who 
has or|claims an interest in the controversy adverse to 
the plaintiff, or who is a necessary party to a complete 
determination or settlement of the question involved 
therein And in an action to determine the title or 
right of possession to real property which, at the time 
of the tommencement of the action, is in the possession 
ant, the landlord may be joined as a party de- 


17. In an action brought by a person out of 
possessibn of real property, to determine an adverse 
claim of an interest or estate therein, the person making 
such adverse claim and persons in possession may join as 
defendants, and if the judgment be for the plaintiff, he 
may haye a writ for the possession of the premises as 
against the defendants in action against whom the judg- 
ment has passed. 
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Src, 18. Any two or more persons claiming any 
cstate or interest in lands under a common source of 
title, whether holding as tenants in common, joint ten- 
ants, coparceners, or in severalty, may unite in action 
against any person claiming an adverse estate or interest 
therein, for the purpose of determining such adverse 
claim, or of establishing such common source of title, or 
of declaring the same to be held in trust, or of remov- 
ing a cloud upon the same. 

Sec. 19. Of the parties to the action, those who are 
united in interest shall be joined as plaintiffs or defend- 
anis; but if the consent of any one who should have 
been joined as plaintiff cannot be obtained, he may be 
made a defendant, the reason thereof being stated in the 
complaint; and when the question is one of a common 
or general interest of many persons, or when the parties 
are numerous and it is impracticable to bring them all 
before the court, one or more may sue or defend for the 
benefit of all. 

Src. 20. Persons severally liable upon the same 
obligation or instrument, including the parties to bills of 
exchange and promissory notes, and sureties on the same 
or separate instruments, may all or any of them be in- 
cluded in the same action at the option of the plaintiff. 

Sec. 21. All persons holding as tenants in common, 
joint tenants, or coparceuers, or any number less than all, 
may jointly or severally commence or defend any civil 
action or procceding for the enforcement or protection of 
the rights of such party. 

Sec. 22. An action or proceeding does not stats by 
the death, marriage, or other disability of a party, or by 
the transfer of any interest therein, if the cause of action 
survive or continue. In case of the death, marriage, or 
other disability of a party, the court, on motion, may 
allow the action or proceeding to be continued by or 
against his representative or successor in interest. In 
case of any other transfer of interest, the action or pro- 
ceeding may be continued in the name of the original 
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transfe is made to be substituted in the action or pro- 
ceedingl. 
Sro.|23. A defendant against whom an action is 


upon a contract, or for specific, real, or personal 
, May at any time before answer, upon affidavit 


y, in its discretion, make the order. 
».|24. Any person may, before the trial, intervene 


place when a third person is permitted to become a party 
to an action or proceeding between other persons, either 


e intervention rests, filed by leaye of the court, 
and served upon the parties to the action or proceedings 
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same manner as if all had been named defendants, and 
had been sued upon their joint liability. 

Src. 26. The court may determine any controversy 
between parties before it, when it can be done without 
prejudice to the rights of others, or by saving their 


rights; but when a complete determination of the con- tes 


troversy cannot be had without the presence of other 
parties, the court shall order them to be brought in. 

Src, 27. When, in a civil action, a person not a party 
thereto, but having an interest in the subject thereof, 
makes application to the court to be made a party, it 
may order him to be brought in, and upon due service 
upon the adverse party of his complaint, or answer, the 
same proceedings shall be had as if he had been an orig- 
inal party to the action. 


TITLE IN. 
CHAPTER I.—Of the Tinie of Commencing Actions. 


Src. 28. Civil actions can only be commenced within 
the periods prescribed in this title, after the cause of 
action shall have accrued, except where, in special cases, 
a different limitation is prescribed by statute. 


CHAPTER IT. 


Sec. 29. No action for the recovery of real property 
or for the recovery of the possession thereof, can be 
maintained unless it appear that the plaintiff, his ances- 
tor, predecessor, or grantor was seized or possessed of 
the .property in question within five years before the 
commencement of the action. 

_ Src. 30. No cause of action or defense to an action, 

arising out of the title to real property, or to rents or 
profits out of the same, can be effectual unless it appear 
that the person prosecuting the action, or making the 
defense, or under whose title the action is prosecuted, or 
the defense is made, or the ancestor, predecessor, or 
grantor of such person, was seized or possessed of the 
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property, or the possession thereof, the person establish- 
ing a Jegal title to the property is presumed to have been 
possesyed thereof within the time required by law, and 
the ocpupation of the property by any other person is 
deemed to have been under and in subordination to the 
legal fitle, unless it appear that the property has been 
held and possessed adversely to such legal title for five 
years lhefore the commencement of the action. 


‘ty under claim of title, exclusive of other right, 
ing such claim upon a written instrument as being 
yance of the property in question, or upon the 
pr judgment of a competent court, and that there 


property included in such instrument, decree or, judg- 
ment, or of some part of the property under such claim, 


Id adversely, except that, when it consists of a 
iyided into lots, the possession of one lot is not 
deemed |a possession of any other lot of the same tract. 

Sec. B4. For the purpose of constituting adverse pos- 
session by any person claiming a title founded upon a 
written |instrument, or a judgment or decree, land is 
deemed ito have been possessed and occupied in the fol- 
lowing ¢ases : 

First.) Where it has been usually cultivated or im- 
proved, 
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Second. Where it has been protected by a substantial 
enclosure. 

Third. Where, although not enclosed, it has been 
used for the supply of fuel, or of fencing timber for the 
purposes of husbandry, or for pasturage, or for the 
ordinary use of the occupant. 

Fourth. Where a known farm or single lot has been 
partly improved, the portion of such farm or lot that 
may have been left not cleared, or not enclosed, accord- 
ing to the usual course and custom of the adjoining 
country, shall be deemed to have been occupied for 
the same length of time as the part improved and culti- 
vated. 

Sec. 35. Where it appears that there has been an 
actual continued occupation of land, under a claim 
of title exclusive of any other right, but not founded 
upon a written instrument, judgment, or decree, the land 
so actually occupied, and ng other, is deemed to have 
been held adversely. 

Sec. 36. For the purpose of constituting an adverse 
possession by a person claiming title not foundéd upon 
a written instrument, judgment, or decree, land is deemed 
to have been possessed and occupied in the following 
cases only: 

First. Where it has been protected by a substantial 
enclosure. 

Second. 
proved. 

Sec. 37. When the relation of landlord and tenant 
has existed between any persons the possession of the 
tenant is deemed the possession of the landlord until the 
the expiration of five years from the termination of the 
tenancy, or where there has been no written lease, until 
the expiration of five years from the time of the last 
payment of rent, notwithstanding that such tenant may 
have acquired another title, or may have claimed to hold 
adversely to his landlord; but such presumptions cannot 
be made after the periods herein limited. 


Where it has been usually cultivated or ima- 
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Sep. 38. The right of a person to the possession of 
real property is not impaired or affected by a descent cast 
in corsequence of the death of a person in possession of ` 


—the time during which such disability continues 
emed any portion of the time in this chapter lim- 


men 


death of the person entitled who shall die under such dis- 
ability} but such~action shall not be commenced, or 


thereof] shall be maintained, unless it appear that the 
iff or his assigns was seized or possessed of such 


ITI.— Of the Time of Commencing Actions 
* than for the Recovery of Real Property. 


1, an action upon a judgment 
of any court of the United States, or of any 
state or territory within the United States, shall be com- 
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menced within six years; 2, an action upon any contract, 
obligation, or liability, founded upon an instrument in 
writing, shall be commenced within six years. 

Src. 42. 1, an action for waste or trespass upon real 
property; 2, an action upon a liability created by a stat- 
ute, other than a penalty or forfeiture; 3, an action for 
taking, detaining, or injuring any goods or chattels, in- 
cluding actions for the specific recovery of personal prop- 
erty; 4, an action for relief on the ground of fraud or 
mistake (the cause of action in such case not to be deemed 
to have accrued until the discovery by the aggrieved 
party of the facts constituting fraud or mistake)—shall 
be commenced within two years. 


Sexo. 48. An action against a sheriff, coroner, or con- 
stable, upon the liability. incurred by the doing of an act 
in official capacity and in virtue of his office, or by the 
omission of an official duty, shall be commenced withih 
two years. $ 

Src. 44. 1, an action upon an account, or other con- 
tract, obligation, or liability, not founded iipon an in- 
strument of writing; 2, an action for libel, assault, or 
assault and battery, or false imprisonment; 3, an action 
upon an account for goods, wares, or merchandise sold 
and delivered, and upon any express or implied promise 
not above enumerated—shall be commenced within two 
years. 

SEo. 45. 1, an action upon a statute for a penalty 
or forfeiture, when the action is given to an individ- 
ual, or to an individual and the territory, except where 
the statute imposing it prescribes a different limitation; 
2, an action against a sheriff or other officer for the escape 
of a prisoner arrested or imprisoned on civil process— 
shall be commenced within one year. 

Src. 46. There shall be no limitation upon the right 
to maintain an action for the recovery of money or other 
property deposited with any bank, banker, trust com- 
pany, or savings and loan society. 
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. 47, An action for relief not hereinbefore pro- 
vided| for -must be commenced within three years after 


tion mpy be commenced within the time herein limited, 
after his return to the territory; and if after the cause 
of actipn shall have accrued he depart from this terri- 
tory, the time of his absence shall not be a part of the 
time litnited for the commencement of the action. 

Sec.|51. If the action shall be commenced within 
the timp prescribed therefor, and a judgment therein for 
the plaintiff be rendered on error or appeal, the plain- 
tiff, or if hedie and the cause of action survive, his heirs 
or reprdsentatives, may commence a new action within 
one yeat after the reversal. 

Sec. 62. When the commencement of an action is 
stayed hy: injunction, or a statutory prohibition, the time 
of the epntinuance of the injunction or prohibition shall 
not be aj part of the time limited for the commencement 
of the abtion. 

Src. 63. No acknowledgment or promise shall be 
sufficient evidence of a new or continuing contract, 
whereby to take the casé out of the operation of this act, 
e same is contained in some writing signed by 
to be charged thereby; but this act shall not 
alter the|effect of any payment of principal or interest. 
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Seo. 54. Whenever any payment of principal or in- 
terest has been or shall be made upon an existing con- 
tract, whether it be bill of exchange, promissory note, 
bond, or other evidence of indebtedness, if such payment 
shall be made after the same shall have become due, the 
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limitation shall comnence from the time the last payment 


was made. 

Src. 55. When the cause of action shall have arisen 
in any other state or territory of the United States, or in 
a foreign country, and by the laws thereof an action can- 
not be maintained against a person by reason of the lapse 
of time, no action thereon shall be commenced against 
him in this territory. 

TITLE IV. 
CHAPTER I.—Of the Place of Trial of Civil Actions. 


Sec. 56. Except when otherwise provided, actions 


for the following causes shall be tried in the county in P 


which the subject of the action, or some part thereof, is 
situated, subject to the power of the court to change the 
place of trial, as provided in this act: 

First. For the recovery of real property, or of an 
interest, therein, or for the determination in any form of 
such right or interest, and for injuries to real property. 

Second. For the partition of real property. 

Third. For the foreclosure of a mortgage of real 
property: Provided, That where such real property is 
situated partly in one county and partly m another, the 
plaintiff may select either of said counties, and the 
county so selected shall be the proper county for the trial 
of any or all of such actions as are mentioned in this 
section. ` 

Sec. 57. Actions for the following causes shall be 
tried in the county where the cause, or some part thereof, 
arose, subject to the like power of the court to change 
the place of trial : 

First. For the recovery of a penalty or -forfeiture 
imposed by statute, except that when it is imposed for 
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an joffense committed on a lake, river, or other stream of 
er, situated in two or more counties, the action may 
brought in any county bordering on sia lake, river, 


_ andj tried in any county in the judicial district in which 
Where actions 


t coun- Such rd is situated, unless such actions are between 
ten a to be 
ed. 


erritory, or, if residing in the territory, the county 
hich they so reside be unknown to the plaintiff, the 


Otheractions, sam¢ may be tried in any county which the plaintiff may 
where tried. * 


actiog may be tried in any county where either of the 
ps may reside, or service be had. Actions upon con- 


vided in this act. 


Incase coun. County for judicial purposes, actions arising or triable 
psteebed therein, of which a district court shall have exclusive 
purposes, = sds 


to which such county may be so attached. 
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Sec. 61. If the county in which the action is com- 
menced is not the proper county for the trial thereof, the 
action may, notwithstanding, be tried therein, unless the 
defendant, at the time he appears and answers or de-, 
_ murs, files an affidavit of merits, and demands, in writ- 
ing, that the trial be had in the proper county. 

Sec. 62. The court may, on good cause shown, 
change the place of trial in the following cases : 

First. When the county designated in the complaint 
is not the proper county. 

Second. When there is reason to believe that an im- 
partial trial cannot be had therein. 

Third. When the convenience of witnesses and the 
ends of justice would be promoted by the change. 

Fourth. When, from any cause, the judge is disqual- 
ified from acting in the action: Provided, The court 
shall not change the place of trial for disqualification of 
the district judge, in any case where the judge of nomer 
district court will appear and try the action. 

Sec. 63. Ifan action or proceeding is commenced or 
pending in a court, and the judge or justice thereof is 
disqualified from acting as such, or if, for any cause, the 
court orders the place of trial to be changed, it must be 
transferred for trial to a court the parties may agree 
upon by stipulation in writing, or made in open court, 
and entered in the minutes; or if they do not so agree, 
then to the nearest court where the like objection or 
cause for making the order does not exist, as follows : 

First. If in the district court, to another district 
court. 

Second. If in the probate court, to some other pro- 
bate court. 

Third. If in a justice’s court, to another justice’s 
court in the same county. 

Sec. 64. When an order is made, pains an 
action or proceeding for trial, the clerk of the court or 
justice of the peace must transmit the pleading and 
papers therein to the clerk or justice of the court to 


53 


Süit Bot to 


Causes for 
change of 
venue, 


Change of 


54 


Jurisdiction 
ofthe court to 
which case is 
transferred 


Com m ence- 
ment of civil 
actions. 


Endorsements 
of complaint. 


Issuance of 
summons to 
different 
counties. 


CODE OF CIVIL PROCEDURE. 


whith it is transferred. The costs and fees thereof, 
andlof filing the papers anew, must be paid by the party 
at whose instance the order was made. The court to 
which an action or proceeding is transferred has and 
exerpises over the same the like jurisdiction as if it had 
been originally commenced therein. 

Stc. 65. When an action or proceeding affecting the 
title|to or possession of real estate has been brought in 
sferred to any court of a county other than the 
in which the real estate, or some portion of it, is 


estate affected by the action is situated, a copy 
e judgment. The clerk receiving such copy must 
ocket, and record the judgment in the records of 


court (naming the proper court). 
+ 
> V.—OF THE MANNER oF COMMENCING CIVIL ACTIONS. 


Sep. 66. Civil actions in the courts of this territory 
are cqmmenced by filing a complaint. 
See. 67. The clerk must endorse on the complaint 


ing and answering or demurring, waive the issuing 
ons, or if the action be brought upon a joint 
of two or more defendants, and one of them has 
within the year, the other or others may be 
served|or appear after the year at any time before trial. 

Sec) 68. The summons must be directed to the de- 
fendant, signed by the clerk, and issued under the seal 
of thel|court, and must contain: 
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First. The names of the parties to the action, the - --- 


court in which it is brought, and the county in which 
the complaint is filed. 
` Second. The cause and general nature of the action. 
Third. A direction that the defendant appear and 
answer the complaint within ten days, if the summons is 
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served within the county in which the action is brought; ~ 


within twenty days, if served out of the county, but in 
the district in which the action is brought; and within 
forty days, if served elsewhere. 

Fourth. In an action arising on contract, for the re- 
covery of money or damages only, a notice that unless 
the defendant so appears and answers, the plaintiff will 
take judgment for the sum demanded in the complaint 
(stating it). 

Fifth. In other actions, a notice that unless defend- 
ant so appears and answers, the plaintiff will apply to 
the court for the relief demanded in the complaint. 

The name of the plaintiff’s attorney must be endorsed 
on the summons. 

Sec. 69. If the summons is returned without being 
served on any or all of the defendants, or if it has been 
lost, the clerk, upon the demand of the plaintiff, may 
issue an alias summons, in the same form as the original. 

Sec. 70. In an action affecting the title or the right 
of possession of real property, the plaintiff, at the time 
of filing the complaint, and the defendant, at the time of 
filing his answer, when affirmative relief is claimed in 
such answer, or at any time afterwards, may record in 
the office of the recorder of the county in which the 
property is situated, a notice of the pendency of the 
action, containing the names of the parties and the object 
of the action or defense, and a description of the prop- 
erty in that county affected thereby. From the time of 
filing such notice for record only shall a purchaser or 
incumbrancer of the property affected thereby be deemed 
to have constructive notice of the pendency of the action, 
and only of its pendency against parties designated by 
their real names. 


What the 
summons 
must contain, 


When an ali- 
as summons 
to issue. 


Notice ‘of the 
pendency oO 
suit may be 
filed if action 


When con- 


56 


Who may 
serve the 
summons. 


Return of the 
summons. 


Manner of 


> CODE OF CIVIL PROCEDURE. 


Sc. 71. The summons may be served by the sheriff 
of the county where the defendant is found, or by any 
other person over the age of eighteen, not a party to the 


Suc. 72. The summons must be served by delivering 
a copy thereof, as follows: 

rst. If the suit is against a corporation formed under 
aws of this territory, to the president or other head 


bird. If against a minor, under the age of fourteen 
ars, residing within this territory, to such minor per- 


e be none within this territory, then to any person 
ving the care or control of such minor, or with whom 


also to his guardian. 

ith. If against a county, city, or town, to the pres- 

ident of the board of supervisors, president of the coun- 

cil of trustees, or other head of the legislative depart- 

ment thereof. 
In all other cases, to the defendant personally. . 
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Src. 73. Where the person on whom the service is to 
be made resides out of the territory, or has departed 
from the territory, or cannot after due diligence be found 
within the territory, or conceals himself to avoid the 
service of summons, or is a foreign corporation, having 
no managing or business agent, cashier, or secretary, 
within the territory, and the fact appears by affidavit to 
the satisfaction of the court or judge thereof, and it also 
appears by such affidavit, or by the verified complaint on 
file, that a cause of action exists against the defendant 
in respect to whom the service is to be made, or that he 
is a necessary or proper party to the action, such court or 
judge may make an order that the service be made by 
the publication of the summons. 


Sec. 74. The order must direct the publication to be 
made in a newspaper to be designated as most likely to 
give notice to the person to be served, and for such length 
of time as may be deemed ~reasonable—at least once a 
week; but publication against a defendant residing out 
of the territory, or absent therefrom, must not be less 
than four weeks. In case of publication where the resi- 
dence of a non-resident or absent defendant is known, 
the court or judge must direct a copy of the summons 
to be forthwith deposited in the post-office, directed to 
the person to be served, at his place of residence. When 
publication is ordered, personal service of a copy of the 
summons and complaint out of the territory is equiva- 
lent to publication and deposit in the post-office; and in 
either case the service of the summons is complete at the 
expiration of the time prescribed by the order for publi- 
cation. 

Sec. 75. When the action is against two or more 
defendants jointly or severally liable on a contract, and 
the summons is served on one or more, but not on all of 
them, the plaintiff may proceed against the defendant 
served in the same manner as if they were the only de- 
fendants. 
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Sec. 76. Proof of the service of summons must be 
as follows : 
irst. If served by the sheriff, his certificate thereof. 
cond. If by any other person, his affidavit thereof; or, 
Third. In case of publication, the affidavit of the 
printer, or his foreman or principal clerk, showing the 
same; and an affidavit of a deposit of a copy of the sum- 
mous in the post-office, if the same has been deposited ; or, 
urth. The written admission of the defendant. 

Sfo. 77. In case of service otherwise than by publi- 
catiqn, the certificate or affidavit must state the time and 
place of service. 
zc. 78. From the time of the service of the sum- 
mong and of a copy of the complaint in a civil action, 
whete service of a copy of the complaint is required, or 
of the completion. of the publication when service by 
publication is ordered, the court is deemed to have 
red jurisdiction of the parties, and to have control: 
of all the subsequent proceedings. The voluntary ap- 
pearance of a defendant is equivalent to personal service 
of tle summons upon him. 


TITLE Vi-—Or TAHE PLEADINGS IN IVIL ACTIONS. 


CHAPTER I. 

Suc. 79. The pleadings are the formal allegations 

by tlle parties of their respective claims and defenses for 
the judgment of the court. 
. 80. All the forms of pleadings in civil actions, 
and fhe rules by which the sufficiency of the pleadings 
shall)be determined, shall be those prescribed in this act. 
. 81. The only pleadings allowed on the part of 
the plaintiff are: 

First. The complaint; 

Segond. ‘The demurrer to the answer ; 

Third. The replication to defendant’s answer. 

d on the part of the defendant: 
Fixst. The demurrer to the complaint ; 
Sedond. The answer. 
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CHAPTER II.—The Complaint. 


Src. 82. The first pleading on the part of the plain- 
tiff is the complaint. 

Sec. 83. The complaint must contain : 
` First. The title of the action; the name of the court 
and county in which the action is brought, and the names 
of the parties to the action. 

Second. A statement of the facts constituting the 
cause of action, in ordinary and concise language. 


Third. A demand of the relief which the plaintiff . 


claims. If the recovery of money or damages be de- 
manded, the amount thereof must be stated. 

Sec. 84. The plaintiff may unite several causes of 
action in same complaint when they arise out of: 

First. Contracts, express or implied. 

Second, Claims to recover specific real property, with. 
or without damages, for the withholding thereof, or for 
waste committed thereon, and the rents and profits of the 
same, and for an injunction to stay waste or injury thereto. 

Third. Claims to recover specific personal property, 
with or without damages, for the withholding thereof. 

Fourth. Claims against a trustee by virtue of a con- 
tract, or by operation of Jaw. 

Fifth. Injuries to character. 

Sieth. Injuries to person. 

Seventh. Injuries to property; but the causes of action 
so united shall all belong to only one of these classes, and 
shall affect all the parties to the action, and not require 
different places of trial, and shall be separately stated : 
Provided, however, That an action for malicious arrest 
and prosecution, or either of them, may be united with 
an action for either an injury to character or to person. 


CHAPTER ITT. 


Sec. 85. The defendant may demur to the com- 
plaint within the time required in summons to answer, 
when it appears upon the face thereof, either : 
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irst. That the court has no jurisdiction of the per- 

som of the defendant or the subject of the action; or, 

econd, ‘That the plaintiff has no legal capacity to 
; OF, 

Phird. That there is another action pending between 

th same parties for the same cause; or, 

ourth. That there is a defect or misjoinder of par- 

, plaintiff or defendant; or, 

ith. That several causes of action have been im- 

prdperly united; or, 

iath. "That ‘the complaint does not state facts suffi- 

t to constitute a cause of action; or, 

enth. ‘That the complaint is ambiguous, unintel- 

ligible, or uncertain. 

he demurrer shall distinctly specify the grounds 

upon which any of the objections to the complaint are 

; unless it do so, it may be disregarded. 

he defendant may demur to the whole complaint, or 
to gne or more of several causes of action stated therein, 
and answer the residue, or may demur and answer 
at the same time: Provided, That a demurrer and 

ans}ver shall in no case be filed at the same time to the 

cause of action; but demurrers must be disposed 

ore any other pleadings to the same cause of action 


su 


section 85 do not appear upon the face of the complaint 
the objection may be taken by answer. If no such objec- 
tion be taken, either by demurrer or answer, the defendant 
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shall be deemed to have waived the same, excepting only 
the objection to the jurisdiction of the court and the ob- 
jection that the complaint does not state facts sufficient 
to constitue 4 cause of action. 


CHAPTER [V.—The Answer. 


Sec. 87. The answer of the defendant shall contain : 

First. A. specific denial of the material allegations 
of the complaint controverted by the defendant. 

Second. A statement of any new matter constituting 
a defense or counter claim. 

If the complaint be verified, the denial of each alle- 
gation controverted must be specific, and be made posi- 
tively or according to the information and belief of the 
defendant. 

Sec. 88. The counter claim mentioned,in the last 
section shall be one existing in favor of the defendant or 
plaintiff, and against a plaintiff or defendant, between 
whom a several judgment might be had in the action, 
arising out of one of the following causes of action: 

First. A cause of action arising out of the transaction 
set forth in the complaint or answer as the foundation 
of the plaintiff’s claim or defendant’s defense, or con- 
nected with the subject of the action. 

Second. In an action arising upon contrdct, any other 
cause of action arising also upon contract, and existing 
at the commencement of the action. 

Sec. 89. If the defendant omit to set up a counter 
claim in the cases mentioned in the first sub-division of 
the last section, neither he nor his assignee can afterwards 
maintain an action against the plaintiff therefor. 


‘When cross demands have existed between persons: 


under such circumstances that if one had brought an 
action against the other a counter claim could have been 
set up, neither shall be deprived of the benefit thereof 
by the assignment or death of the other, but the two de- 
mands shall be deemed compensated so far as they equal 
each other. 
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CHAPTER V. 

Set. 90. The plaintiff may, within the same length 
of time after service of the answer as the defendant is 
allowed to answer after service of summons, demur to 
the ajswer of the defendant, or to one or more of the 
several defenses or counter claims set up in the answer. 

Seq. 91. The demurrer may be taken upon one or 
more of the following grounds: ` 

Firtt. That several causes of counter claim have 
been improperly joined. 

Second. That the answer does not state facts suf- 


cient to constitute a defense or counter claim. 
Third. That the answer is ambiguous, unintelligible, 
in. 


demurfer. 


when ah admission of ‘the truth of the allegation might 
subject the party to a prosecution for felony or misde- 
meanor| or when the action is by the district attorney, in 
behalf pf the territory or county, the verification may 
be omitted. The affidavit of verification shall state that 
the facts stated in the pleading are true to the knowledge 
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of the person making it, except as to those matters which 
are therein stated on his information and belief, and as 
to those matters, tbat he believes it to be true. Such 
verification shall be made by the party, or if there are 
several parties united in interest or pleading, by one at 
least of such parties acquainted with the facts, if such 
party is in the county and capable of making the affi- 
davit. The verification may also be made by the agent 
or attorney of the party, if the party is absent from the 
county where the attorney resides, or is from any other 
cause unable to verify the pleading, and in such case 
the verification shall state that the affiant is the agent or 
attorney of the party, and the reason why such verifica- 
tion is made by such agent or attorney, and that the facts 
stated in the pleading are true to the best knowledge, 
information, and belief of such agent or attorney. 

When a corporation is a party, the verification may be 
made by any officer thereof, and shall state what officer 
he is, and that the facts stated in the pleading are true to 
the best knowledge, information, and belief of such officer. 

Sec. 95. When an action is brought upon a written 
instrument, and the complaint contains a copy of such 
instrument, or a copy is annexed thereto, the genuine- 
ness and due execution of such instrument shall be 
deemed admitted, unless the answer denying the same 
shall be verified. 

Sec. 96. "When the defense to an action is founded 
on a written instrument, and a copy thereof is contained 
in the answer, or is annexed thereto, the genuineness and 
due execution of such instrument are deemed admitted, 
unless the plaintiff file with the clerk, within ten days 
after the filing of the answer, an affidavit denying the 
same, and serve a copy thereof on the defendant. 

Sexo. 97. But the execution of the instrument men- 
tioned in the two preceding sections is not deemed ad- 
mitted by a failure to deny the same under oath, if the 
party desiring to controvert the same is, upon demand, 
refused-an inspection of the original. 
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Cuaprer VII. 
Ser. 98. In the construction of a pleading for the 


the facts showing such performance, but it may be stated 
T ly that the oe duly performed all the condi- 


Sec} 103. In pleading the. statute of limitations, it 
is not necessary to state the facts showing the defense, 
but it may be stated generally that the cause of action is 
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barred by the provisions of section (giving the 
number of the section, and sub-division thereof, if it is so 
a’ vided, relied upon) of the code of civil procedure; and 
if such allegation be controverted, the party pleading 
must establish, on the trial, the facts showing that the 
cause of action is so barred. 

Src. 104. In pleading a private statute, or a right 
derived therefrom, it shall be sufficient to refer to such 
statute by its title and the day of its passage, and the 
court shall thereupon take judicial notice thereof. 

Sec. 105. In an action for libel or slander, it shall 
not be necessary to state in the complaint any extrinsic 
facts for the purpose of showing the application to the 
plaintiff of the defamatory matter out of which the cause 
of action arose; but it shall be sufficient to state gener- 
ally that the same was published or spoken concerning 
the plaintiff: and if such allegatiqn be controverted, the 
plaintiff shall establish, on ee trial, that it was so pub- 
lished or spoken. 

Sec. 106. In the ee mentioned in the last sec- 
tion, the defendant may, in his answer, allege both the 
truth of the matter charged as defamatory aud any miti- 
gating circumstances, to reduce the amount of damages ; 
and whether he prove the justification or not, he may 
give in evidence the mitigating circumstances. 

Sec. 107. Every material allegation of the com- 
plaint or answer not controverted by the answer, or repli- 
cation thereto, shall, for the purposes of the aceon, be 
taken as true. The statement in the replication of mat- 
ter in avoidance shall, on the trial, be deemed contro- 
verted by the adverse party. 

Sec. 108. A material allegation in a pleading is one 
essential to the claim or defense, and which could not be 
stricken from the pleading without leaving it insufficient. 

Src. 109. The plaintiff and defendant respectively 
may be allowed, on motion, to make a supplemental com- 
plaint or answer, alleging facts material to the case, 
occurring after the former ‘complaint or answer. 
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Cuaprer VIII. 
EC. 110. No variance between the allegation in a 
nding and the proofs is to be deemed material, unless 
as actually misled the adverse party to his prejudice 
aintaining his action or defense upon the merits. 
ere it appears that a party has been so misled, the 
rt may order the pleading to be amended, upon such 
ns as may be just. 
c. 111. Where the variance is not material, as 
provided in the last section, the court may direct the fact 
to be found according to the evidence, or may order an 
immediate amendment, without costs. 
Sc. 112. Where, however, the allegation of the claim, 
or defense to which the proof is directed, is unproved, not 
in sdme particular or particulars only, but in its general 
scop¢ and meaning, it is not to be deemed a case of vari- 
ance}within the last two sections, but a failure of proofs. 

Sgc. 113. Any pleading may be amended once by 
the yJarty of course, and without cost, at any time before 
answer or demurrer filed, and after the demurrer and 
the trial of the issue of law thereon, by filing the 
same|as amended, and serving a copy on the adverse 
who may have ten days thereafter in which to 
answer or demur to the amended pleading. 

Ser. 114. The court may, in furtherance of justice, 
and op such terms as may be proper, amend any plead- 
ing oy proceeding, by adding or striking out the name of 
any party, or by correcting a mistake in the name of a 
party,| or a mistake in any other respect; and may, upon 
like térms, enlarge the time for an answer, replication, or 
demurrer, or demurrer to an answer filed. The court 
may likewise, upon affidavit showing good cause there- 
for, after notice to the adverse party, allow, upon such 
terms hs may be just, an amendment to any pleading or 
proceeding in any other particulars; and may, upon like 
terms, jallow an answer to be made after the time limited 
by thig act; and may, upon such terms as may be just, 
and upon payment of costs, relieve a party or his legal 
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representatives from a judgment, order, or other pro- 
ceeding, taken against him through his mistake, inadvert- 
ence, surprise, or excusable neglect; and when, for any 
cause satisfactory to the court, or the judge at chambers, 
the party aggrieved has been unable to apply for the relief 
sought, during the term at which such judgment, order, 
or proceeding complained of was taken, the court, or 
judge at chambers, in vacation, may grant the relief, upon 
application made within a reasonable time, not exceed- 
ing five months after the adjournment of the term. When, 
from any cause, the summons and copy of the complaint 
in an action have not been personally served on the defend- 
ant, the court may allow, on such terms as may be just, 
such defendant or his legal representatives, at any time 
within six months after the rendition of any judgment in 
such action, to answer to the merits of the original action. 

Src. 115. When, in an action to recover the posses- 
sion of personal property, the person making any affida- 
vit did not truly state the value of the property, and the 
officer taking the property, or the sureties on any bond, 
is sued for taking the same, the officer or sureties may, 
in their answer, set up the true value of the property, 
and that the person in whose behalf said affidavit was 
made was entitled to the possession of the same when 
said affidavit was made; or that the value in the affida- 
vit stated was inserted by mistake; and the court shall 
disregard the value, as stated in the affidavit, and give 
judgment according to the right of possession of said prop- 
erty at the time the affidavit was made. 

Sec. 116. When the plaintiff is ignorant of the name 
of a defendant, such defendant may be designated, in 
any pleading or proceeding, by any name; and when his 
true name is discovered, the pleadings or proceedings 
may be amended accordingly. 

Sec. 117. The court shall, in every stage of an’action, 
disregard any error or defect in the pleadings or proceed- 
ings, which shall not affect the substantial rights of the 
parties; and no judgment shall be reversed or affected 
by reason of such error or defect. 
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TITLE VII—Or THE PROVISIONAL REMEDIES IN CIVIL Acrions. 
CHAPTER I.—Arrest and Bail. 


Seg. 118. No person shall be arrested in a civil ac- 
tion, ¢xcept as prescribed in this act. 

Seq. 119. The defendant may be arrested, as herein- 
after prescribed, in the following cases arising after the 
passage of this act: 


First. In an action for the recovery of money- or 


damages, on a cause of action arising upon contract, ex- 
press pr implied, when the defendant is about to depart 
from the territory, with intent to defraud his creditors ; 
or when the action is for wilful injury to person, to char- 
acter, jor to property, knowing the property to belong to 
another. 

Second. In an abn for a fine or penalty; or for 
money or property embezzled, or fraudulently misap- 
plied pr converted to his own use by a public officer, or 


t; or for a wilful violation of duty. 
‘d. In an action to recover possession of personal 
y, unjustly obtained, when the property, or any 


of his|property, or is about to do so, with intent to de- 
fraud fis creditors. 

Seci 120. An order for the arrest of the defendant 
shall be obtained from a judge of the court in which the 
action |is brought, or from a probate judge. 
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Src. 121. The order shall be made whenever it shall 
` appear to the judge, by the affidavit of the plaintiff, or 
some other person, that a sufficient cause of*action exists, 
and that the case is one of those mentioned in section 
119. Before making the order, the judge shall require 
a written undertaking on the'part of the plaintiff, with 
at least two sufficient sureties, to the effect that, if the 
defendant recover judgment, or if the court shall finally 
decide that the plaintiff was not entitled to an order of 
arrest, the plaintiff will pay all costs and charges that 
may be awarded to the defendant, and all damages which 
he may sustain by reason of the wrongful suing out of 
the order of arrest, not exceeding the sum specified in 
the undertaking, which shall be at least five hundred 
dollars. 

Src. 122. Each of the sureties shall annex to the 
undertaking an affidavit that he is a resident and house- 
holder, or freeholder, within the territory, and worth 
double ghe sum specified in the undertaking, over and 
above all his debts and liabilities, exclusive of property 
exempt from execution. The undertaking shall be filed 
with the clerk of the court. 

Src. 123. The order may be made to accompany the 
summons, or at any time afterwards, before judgment. 
It shall require the sheriff of the county where the 
defendant may be found, forthwith to arrest him, and 
hold him to bail in a specified sum, and to return the 
order at a time therein mentioned to the clerk of the 
court in which the action is pending. 

Sec. 124. The order of arrest, with a copy of the 
affidavit upon which it is made, shall be delivered to the 
sheriff, who, upon arresting the defendant, shall deliver 
to him a copy of the affidavit, ‘and also; if desired, a 
copy of the order of arrest. 

Src. 125. The sheriff shall execute the order by ar- 
resting the defendant, and keeping him in custody until 
discharged by law: Provided, That the sheriff shall 
not be bound to keep such person under arrest more than 
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twenty-four hours, unless the plaintiff advance each day 
the expense of keeping such person; which expense 
sh4ll be taxed as costs in the action, and in no case shall 
bela charge against the county. - 
EC. 126. ithe defendant, at any time before execu- 
tion, shall be discharged from the arrest, either upon giving 
baill or upon depositing the amount mentioned in the 
order of arrest, as provided in this chapter. 

EC. 127. The defendant may give bail by causing 
itten undertaking to be executed by two or more 


ampunt mentioned in the order of arrest, that the de- 
fen{lant shall at all times render himself amenable to 
the|process of the court during the pendancy of the ac- 
tior, and to such as may he issued to enforce the judg- 
mett therein; or that they will pay to the plaintiff the 
amdgunt of any judgment which may be recovered in the 
actipn. m 

Sec. 128. At any time before judgment, or within 
ten [lays thereafter, the bail may surrender the defend- 
ant fn their exoneration, or he may surrender himself to 
the kheriff of the county where he was arrested. 

sc. 129. For the purpose of surrendering the de- 
t, the bail, at any time or place before they are 


rendpr, the bail shail be exonerated: Provided, Such 
t, delivery, or surrender take place before the expi- 
ration of ten days after judgment; but if such arrest, 
delivery, or surrender be not made within ten days after 
judgment, the bail shall be finally charged on their un- 
dertaking, and be bound to pay the amount of the judg- 
ment within ten days thereafter. 
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Sec. 180. If the bail neglect or refuse to pay the 
judgment within ten days after they are finally charged, 
an action may be commenced against such bail for the 
amount of such original judgment, 

Sec. 131. The bail shall also be exonerated by the 
death of the defendant, or his imprisonment in a terri- 
torial prison ; or by his legal discharge from the obliga- 
tion to render himself amenable to the process. 

Src. 132, Within the time limited for that purpose, 
the sheriff shall file the order of arrest in the office of 
the clerk of the court in which the action is pending, 
with his retyrn endorsed thereon, together with a copy 
of the undertaking of the bail. The original undertak- 
ing he shall retain in his possession, until filed as herein 
provided. The plaintiff, within ten days thereafter, may 
serve upon the sheriff a notice that he does not accept 
the bail, or he shall be deemed to have accepted them, 
and the sheriff shall be exonerated from liability. If 
no notice be served within ten days, the original under- 
taking shall be filed with the clerk of the court. 

Src. 133. Within five days after receipt of notice, 
the sheriff or defendant may give to the plaintiff, or his 
attorney, notice of the justification of the same, or other 
bail (specifiying the place of residence and occupation of 
the latter), before a judge of the court, or clerk thereof, 
or probate judge, at a specified time and place; the time 
to be not less than five nor more than ten days thereafter, 
except by consent of parties. In case other bail be 
given, there shall be a new undertaking. 


Sec. 134. The qualifications of bail shall be as fol- 
lows: 
First. Each of them shall bea resident and house- 


holder, or freeholder, within the county. 

Second. Each shall be worth the amount specified in 
the order of arrest, or the amount to which the order is 
reduced, as provided in this chapter, over and above all 
his debts and liabilities, exclusive of property exempt 
from execution; but the judge or clerk, on justification, 
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may allow more than two sureties to justify pica 


thelbail shall attend before the judge or clerk, at the 
timp and place mentioned in the notice, and may be ex- 
amined on oath, on the part of the plaintiff, touching his 
sufficiency in such manner as the judge or clerk, in his 
disqretion, may think proper. The examination shall 
be seduced to writing, and subscribed by the bail if re- 
quired by the plaintiff 

Sec. 136. If the judge or clerk shall And the bail suf 
ficent, he shall annex the examination to the undertak- 
ing] indorse his allowance thereon, and cause them to be 
filed, and the sheriff shall thereupon be exonerated from 
lability. 

Sec. 1387. The defendant may, at the time of his ar- 
rest| instead of giving bail, deposit with the sheriff the 
amdunt mentioned in the order. In case the amount of 
bail] be reduced, as provided in this chapter, the defend- 
ant|may deposit such amount instead of giving bail. 
In ¢ither case, the sheriff shall give the defendant a cer- 
tifichte of the deposit made, and the defendant shall be 
discharged out of custody. 

Sec. 138. The sheriff shall, immediately after the 
depbsit, pay the same into court, and take from the clerk 
receiving the same, two certificates of such payment, the 
onelof which he shall deliver or transmit to the plain- 
tiff |or his attorney, and the other to the defendant. 
Foy any default in making such payment, the same pro- 
ceedings may be had on the official bond of the sheriff 
to cbllect the sum deposited as in other cases of deln- 
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clerk, the money deposited shall be refunded by such 
clerk to the defendant. 

Sec. 140. Where money shall haye been deposited, 
if it remain on deposit at the time of recovery of a 
judgment in favor of the plaintiff, the clerk shall, under 
the direction of the court, apply the same in satisfaction 


thereof; and after satisfying the judgment, shall refund + 


the surplus, if any, to the defendant. If the judg- 
ment be in favor of the defendant, the clerk shall, under 


` the direction of the court, refund him the whole sum 


(ea 


deposited and remaining unapplied. 

Sec. 141. If, after being arrésted, the defendant es- 
cape or be rescued, the sheriff shall himself be liable as 
bail, but he may discharge himself from such liability 
by the giving and justification of bail at any time be- 
fore judgment, 

Sec, 142. If a judgment be recovered acon the 
sheriff upon his liability as-bail, and an execution thereon 
be returned unsatisfied in whole or in part, the same pro- : 
ceeding may be had on his official bond, for the recovery 
of the whole or any deficiency, as in other cases of de- 
linquency, 

Sec. 148. A defendant arrested may, at any time 
before justification of bail, apply to the judge who made 
the order, or the court in which the action is pending, 
upon reasonable notice to the plaintiff, to vacate the order 
of arrest or to reduce the amount of bail. If the ap- 
plication be made upon affidavits on the part of the de- 
fendant, but not otherwise, the plaintiff may oppose the 
same by affidavits, or other proofs in addition to those 
on which the order of arrest was made. i 

Sec. 144, If, upon such application, it shall satisfac- 
torily appear that there was not sufficient cause for the ar- 
rest, the order shall be vacated; or if it satisfactorily ap- 
pear that the bail was fixed too high, the amount shall 
be reduced. 
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Sec. 145. Every person confined in jail on an exe- 
cution issued on a judgment rendered in a civil action, 
shall be discharged therefrom upon the conditions here- 
er specified. 
z0. 146. Such person shall cause notice in writing 
given to the plaintiff, his agent or attorney, that at 


nfined, for the purpose of obtaining a discharge 
his imprisonment. 

BC. 147. Such notice shall be served upon the plain- 
agent or attorney, one day at least before the 
ng of the application. If the plaintiff be not a res- 


judgp shall administer to him the following oath: “T, 
, do solemnly swear (or affirm) that I have 
not ġny estate, real or personal, to the amount of fifty 
dollqrs, except such as is by law exempted from being 
taken in execution; and that I have not any other estate 
now|conveyed or concealed, or in any way disposed of, 
with] design to secure the same to my use, or to defraud 
my ¢reditors.” 

Src. 150. After administering the oath, the judge 
shal} issue an order that the prisoner be discharged from 
eustqdy, if he be imprisoned for no other cause; and the 
officqr upon receiving service of such order, shall dis- 
charge the prisoner forthwith, if he be imprisoned for no 
other cause. 
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Sec. 151. If such judge should not discharge the 
prisoner, he may apply for his discharge at the end of 
every succeeding ten days, in the same manner as above 
provided, and the same proceedings shall thereupon be 
had. 

Sec. 152. The prisoner, after being so discharged, 
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Times in 
which prison- 
er can apply 
for discharge 


shall be forever exempt from arrest and imprisonment ` 


Effect of dis- 
ge. 


for the same debt, but the judgment against him shall char 


remain in full force against any estate, present or future, 
of the prisoner, not exempt from execution. 

Sec. 153. The plaintiff in the action may, at any 
time, order the prisoner to be discharged, and he shall 
not thereafter be liable to imprisonment for the ‘same 
cause of action. 


CHAPTER IT.— Claim and Delivery of Personal 
Property. 

Sec. 154, The plaintiff, in an action to recover pos- 
session of personal property, may, at the time of issuing 
summons, or at any time before answer, claim the deliv- 
ery of such property to him as provided in this chapter. 

Sec. 155. When a delivery is claimed, an affidavit 
shall be made by the plaintiff, or Me some one in his 
behalf, showing : 

first, That the plaintiff is the owner of the property 


Plaintiff may 
order prisoner 
discharged. 


Glaim of the 
delivery of 
personal 
property. 


claimed, particularly describing it, or is lawfully entitled ` 


to the possession thereof. 

Second. That the property is wrongfully detained by 
the defendant. 

Third. The alleged cause of the detention thereof 
according to his best knowledge, information, and belief. 

Fourth. Thatthe same has not been taken for a tax, 
assessment, or. fine, pursuant to a statute, or scized under 
an execution or an attachment against the property of 
the plaintiff; or, if so seized, that it is by the statute 
exempt from such seizure; and, 


Fifth. The actual value of the property. 


The affidavit 
an its requi- 
sites, 
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Sherif may upon, by an endorsement in writing upon the affidavit, 
: e the sheriff of the county where the property 
ed may be to take the same from the defendant. 


When sheriff cuti 


fo tke prop- of the action, without delay and with effect and 


e return of the property to the defendant, if re- 


aintiff, the sheriff shall forthwith take the property 
bed in the affidavit, if it be in the possession of 
endant or his agent, and retain it in his custody. 


Further duty or tojhis agent, from whose possession the popet is 


rea ae : 

sureties. like manner as upon bail on arrest; and the sheriff shall 
be responsible for the sufficiency of the sureties until the 
objection to them is either waived, as above provided, or 
until they justify. If the defendant except to the sure- 
ties, he cannot reclaim the property, as provided in the 
next section. 
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Sec. 159. In all cases when a judgment shall be 
rendered in an action to recover the‘possession of personal in 
property for the return thereof, or its value in case a re- 
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sonal i weer 


turn cannot be had, it shall be the duty of the party erty, sam 


against whom such judgment shall be rendered to return 
the same in as good condition as the same was when pos- 
session thereof was taken by him. 

Sec. 160. In case such property shall, while in the 
possession of the party against whom sich judgment 
shall be rendered, or while the same shall be unlawfully 
detained from the party entitled to the possession thereof, 
be materially injured or lessened in value by use or 


otherwise, then a return or offer to return the same shall haa 


not be deemed a compliance with the undertaking given 
for its return, but an action may be maintained for the 
value thereof as assessed by the jury or court, and dam- 
ages for its detention. 

“Beo. 161. In case such action to recover possession 
of personal property shall be brought against any sheriff 
or other officer who may have levied upon and seized the 
same under authority of any attachment or other process, 
and judgment shall be rendered in favor of such officer 
for the return of the property, the party against whom 
such judgment shall be rendered may nevertheless make 


be e 
in condition 
as when ta- 
ken. | 


if rope 
ae Pity 


Property 
turned to 
sheriff to 


avertived 


return of said property, notwithstanding the same may and sold. 


have been injured or lessened in value, and thereupon it 
shall be the duty of such officer to immediately adver- 
tise the same for sale as in cases of sales of personal 
property under execution, and apply the proceeds of the 
sale thereof, after paying the costs, towards the payment 
and satisfaction of miy judgment that may have been 
rendered. 

Sec. 162. Such second taking of such property x re- 
ferred to in the preceding section shall not release or 
discharge the sureties on any undertaking given for the 
return of such property, but an action may be main- 
tained on such undertaking and recovery thereon had, 
unless the property shall have been actually returned in 
accordance with the judgment rendered. 


wore 


The under- 
taking not 
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Sec. 168. At any time before the delivery of tl 
roperty to the plaintiff, the defendant may, if he « 
ot except to the sureties of the plaintiff, require the r 
urn thereof, upon giving to the sheriff a written unde. 
sing, executed by two or more sufficient sureties, to tl 
ffect that they are bound in double the value of th 
property, as stated in the affidavit of the plaintiff, fc 
he delivery thereof to the plaintiff, if such delivery t 
tdjudged, and for the payment to him of such sum a 
ay for any cause be recovered against the defendani 
f a return of the property be not so required withi 
ve days after the taking and service of notice to th 
defendant, it shall be delivered.to the plaintiff, except a 
rovided in section 126. 
Src. 164. The defendant’s sureties, upon notice t 
the plaintiff of not less than two nor more than five 
days, shall justify before a judge or clerk, in the samc 
nanner as upon bail on arrest; and upon such justifica- 
tion the sheriff shall deliver the property to the defend- 
t. The sheriff shall be responsible for the defendant’s 
sreties until they justify, or until the justification is 
cpmpleted or expressly waived, and may retain the prop- 
ety until that time; but if they, or others in their place, 
fail to justify at the time and place appointed, he shall 
dgliver the property to the plaintiff. 
Sec. 165. The qualification of sureties and their jus- 
tification shall be such as are prescribed by this act in 
respect to bail upon an order of arrest. 
EC. 166. If the property, or any part thereof, be 
concealed in a building or inclosure, the sheriff shall 
licly demand its delivery; if it be not delivered, he 
shall cause the building or inclosure to be broken open, 
anil take the property into his possession ; and if neces- 
, he may call to his aid the power of his county. 
EC. 167. When the sheriff shall have taken prop- 
, as in this chapter provided, he shall keep it in a 
sechre place, and deliver it to the party entitled thereto, 
n receiving his lawful fees for taking, and his neces-_ 
expenses for keeping, the same. 


LAWS OF MONTANA TERRITORY. 


Sec. 168. If the property taken be claimed by any 


other person than the defendant or his agent, and such . 


person make affidavit of his title thereto, or right to the 
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possession thereof, stating the grounds of such title or | 


right, and serve the same upon the sheriff, the sheriff 
shall not be bound to keep the property or deliver it to 
the plaintiff, unless the plaintiff, on demand of him or 
. his agent, indemnify the sheriff against such claim by an 
undertaking by two sufficient sureties, accompanied by 
their affidavits that they are each worth double the value 
of the property as specified in the affidavit of the plain- 
tiff, over and above their debts and liabilities, exclusive 
of property exempt from execution, and are freeholders 
or householders in the county; and no claim to such 
property by any other person than the defendant or his 
agent shall be valid against the sheriff unless so made. 

Sec. 169. The sheriff shall file the notice, undertak- 
ing, and affidavit, with his proceedings thereon, with the 
clerk of the court in which the action is pending, within 
twenty days after taking the property mentioned therein. 


CHAPTER III.—Jnjunction. 


Sec. 170. An injunction is a writ or order requiring 
a person to refrain from a particular act. The order or 
writ may be granted by the court in which the action is 
brought, or by a judge thereof, and when made by a 
judge may be enforced as the order of the court. 
Sec. 171. An injunction may be granted in the fol- 
lowing cases : 
` First. When it shall appear by the complaint that 
the plaintiff is entitled to the relief demanded, and such 
relief, or any part thereof, consists in restraining the 


commission or continuance of the act complained of, } 
e 


either for a limited period or perpetually. 

Second. When it shall appear by the complaint or 
affidavit that the commission or continuance of some act 
during the litigation would produce great or irreparable 
injury to the plaintiff. 


Cl seared pr 
pro 
Thira person, 
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Third. When it shall appear during the litigation 
that the defendant is doing, or threatens, or is about to 
dg, or is procuring or suffering to be done, some act in 
violation of the plaintiff’s rights respecting the subject of 
action, and tending to render the judgment inef- 
fettual. 

Sec. 172. The injunction may be granted at the time 
of| issuing the summons upon the complaint, and at any 
tine afterwards, before judgment, upon affidavits. The 
complaint in the one case, and the affidavits in the 
other, shall show satisfactorily that sufficient grounds 


_ exist therefor. No injunction shall be granted on the 


To be 
verified. 


Granted on 
complaint, 
copiesserved, 


When al- 
lowed after 
answer. 


Undertaking 
required on 
granting in- 
junction. 


coInplaint unless it be verified by the oath of the plain- 
tiff, or some one in his behalf, that he, the person mak- 
ing the oath, has read the complaint, or heard the com- 
pl4int read, and knows the contents thereof, and the 
sape is true of his own knowledge, except the matters 
th¢rein stated on information and belief, and that as to 
thdse matters he believes it to be true. When granted 
on|the complaint, a copy of the complaint and verifica- 
tion attached shall be served with the injunction; when 
granted upon affidavit, a copy of the affidavit shall be 
served with the injunction. 

EC. 173. An injunction shall not be allowed after 
the defendant bas answered, unless upon notice, or upon 
an prder to show cause; but in such case the defendant 
may be restrained until the decision of the court or judge, 
granting or refusing the injunction. 

Ec. 174. On granting an injunction, the court or 
judge must require, except the people of the territory 
are|a party plaintiff, a written undertaking on the part 
of the plaintiff, with sufficient sureties, to the effect that 
the| plaintiff will pay to the party enjoined such dam- 
ages, not exceeding an amount to be specified, as such 
parfy may sustain by reason of the injunction, if the 
coutt finally decide that the plaintiff was not entitled 
thereto. 

ithin five days after the filing of the undertaking 
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required, the defendant may except to the sufficiency of 
the sureties. If he fails to do so, he is deemed to have to 
waived. all objections to them. 

When excepted to, the plaintiff’s sureties, upon notice 
to the defendant of not less than two nor more than five 
days, must justify before a judge or county clerk, in the 
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same manner as upon bail on arrest, and upon failure to ~- 


justify, or if others in their place fail to justify at the 
time and place appointed, the order granting an injunc- 
tion shall be dissolved. 

Sec. 175. If the court or judge deem it proper that 
the defendant, or any of several defendants, should 
be heard before granting the injunction, an order may 
be made requiring cause to be shown at a specified time 
and place, why the injunction should not be granted, and 
the defendant may, in the meantime, be restrained. 

Sec. 176. An injunction to suspend the general and or- 
dinary business of a corporation shall not be granted except 
by the court or a judge thereof; nor shall it be granted 
without due notice of the application therefor to the proper 
officers or managing agent of the corporation, except when 
the people of this territory are a party to the proceedings. 

Sxc. 177. If an injunction be granted without no- 
tice, the defendant, at any time before the trial, may apply, 
upon reasonable notice, to the judge who granted the in- 
junction, or to the court in which the action is brought, 
to dissolve or modify the same. The application may 
be made upon the complaint and the affidavit on which the 
injunction was granted, or upon affidavit on part of de- 
fendant, with or without the answer. If the application 
be made upon affidavits on part: of defendant, but not 
otherwise, the plaintiff may oppose the same by affidavits 
or other evidence, in addition to those on which the in- 
junction was granted. 

Sec. 178. If, upon such application, it satisfactorily 
appear that there is not sufficient ground for the injunction, 
it shall be dissolved; or, if it satisfactorily appear that the 
extent of the injunction is too great, it shall be modified. 
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CHAPTER IV.—Attachments. 


Sec. 179. The plaintiff, at the time of issuing the 
summons, or atany time afterwards, may have the prop- 
erty| of the defendant not exempt frony execution at- 
tached, as security for the satisfaction of any judgment 
that|may be recovered in said action, unless the defend- 
ant kive good and sufficient security to secure the pay- 
of said judgment: Provided, That no writ of at- 


intiff will pay all costs that may be awarded to the 
dant, and all damages he may sustain by reason of 
ongful suing out of the attachment, not exceeding 
specified in the undertaking. Said sureties may 


undertaking shall be in a sum not less than double the - 
amount claimed: Provided, also, When the amount 
claimed in the affidavit of the plaintiff equals or exceeds 
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the sum of three thousand dollars, the undertaking may 
be executed by two or more sureties, and they may state 
in their affidavits that they are severally worth amounts 
less than that expressed in the undertaking, if the whole 
amount is equivalent to that of two sufficient sureties: 
Provided, also, That if such amount claimed by plaintiff, 
in the affidavit, equals or exceeds the sum of ten thou- 
sand dollars, an undertaking shall only be required in ithe 
sum of ten thousand dollars. 

Src. 181. Actions may be commenced, and writs of 
attachment issued, upon any debt for the payment of 
money, or specific property, before the same shall have 
become due, when it shall appear by the affidavit, in 
addition to what is required in section 137 of this 
act, first, that the defendant is leaving, or is about to 
leave, this territory, taking with him or her prop- 
erty, moneys, or other effects, which might be sub- 
jected to the payment of the debt, for the purpose of 
defrauding his creditors; or, second, that the defendant 
is disposing of his property, or is about to dispose of his 
property, subject to execution, for the purpose of de- 
frauding his creditors: Provided, That any judgment 
obtained under the provisions of this section shall be 
with a rebatement of the interest from the time said 
judgment is rendered until the time at which said debt 
would have become due: And provided, also, That the 
defendant may, by a plea, put in issue the matter alleged 
in the affidavit herein required, and if the plaintiff fail 
to substantiate some one of the causes required to be 
alleged in said affidavit, the suit for debt or debts not 
due shall abate. 

Sec. 182. The writ shall be directed to the sheriff 
of any county in which property of such defendant may 
be, and require him to attach and safely keep all the 
property of such. defendant within his county, not ex- 
empt from execution, or so much thereof as may be suf- 
ficient to satisfy the plaintiff’s demand, the amount of 
which shall be stated in conformity with the complaint, 
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unless the defendant deposit the amount or give him 


. 183. The rights or shares which the defendant 
may |have in the stock of any corporation or company, 

Property y gether with the interest and profits thereon, and all 

ablo to at- debt due such defendant, and all other property in this 
territory of such defendant not exempt from execution, 
may be attached, and, if judgment be recovered, be sold 
to satisfy the judgment and execution. 

. 184. The sheriff to whom the writ is directed 
and delivered shall execute the same without delay, and 
if the undertaking mentioned in section 155 be not given, 
as follows: 

First. Real property standing upon the records of the 
county in the name of the defendant, shall be attached 
by filing a copy of the writ, together with a description 
of the property attached, with the recorder of the county. 

Se¢ond. Real property, or any interest therein, be- 
longing to the defendant, any held by any other person, 
or standing upon the records of the county in the name 
of arly other person (but belonging to the defendant), 

Wot c°* shall|be attached by leaving such person or his agent a 
copy of the writ and a notice that such real property 
(givi ga description a and any interest therein 


Fourth. Stock or shares, or any interest in stock or 
, of any corporation or company, shall be attached 
by ledving with the president, or other head of the same, 
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or the secretary, or cashier of the same, or other managing 
agent thereof, a copy of the writ, and a notice stating 
that the stock or interest of defendant is attached in 
pursuance of such writ. 

Fifth. Debts and credits, and other personal property 
not capable of manual delivery, shall be attached by 
leaving with the person owing such debts, or having in 
his possession, or under his control, such credits and 
other personal property, or with his agent, a copy of 
the writ, and a notice that the debts owing by him to 
the defendant, or the credits and other personal property 
in his possession, or under his control, belonging to the 
defendant, are attached in pursuance of such writ. 

Sec. 185. It shall be the duty of the county recorder 
to file and safely keep such copy of the writ and descrip- 
tion of the property, subject to the inspection of all per- 


sons; and such recorder shall receive a fee of twenty-five te 


cents for such filing and safe keeping of said list, to be 
paid by the plaintiff in the action and taxed and allowed 
to him as other costs and disbursements in the action. 
Sec. 186. Upon receiving information in writing 
from the plaintiff or his attorney, that any person has 
in his possession, or under his control, any credits or other 
personal property belonging to the defendant, or is owing 
any debt to the defendant, the sheriff shall serve upon 


such person a copy of the writ, and a notice that such ` 


credits or other property or debts, as the case may be, 
are attached in pursuance of such writ. 

Sec. 187. All persons having in their possession, or 
under their control, -any credits or other personal prop- 
erty belonging to the defendant, or owing any debts to the 
defendant at the time of service upon them of a copy 
of the writ and notice as provided in the last section, 
shall be, unless such property. be delivered up or trans- 
ferred, or such debts be paid to the sheriff, liable to the 
plaintiff for the amount of such credits, property, or 
debts, until the attachment be discharged, or any judg- 
ment recovered. by him be satisfied. 
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EC. 188. Any person owing debts to the defendant, 

or having in his possession, or under his control, any 
credits or other personal property belonging to the de- 
fendant, may be required to attend before the court or 
judge, or a referee appointed by the court or judge, and 
be ¢xamined on oath respecting the same. The defend- 
ant|may also be required to attend for the purpose of 
giving information respecting his property, and may be 
exainined on oath. The court or judge may, after such 
exajnination, order personal property capable of manual 
delivery to be delivered to the sheriff upon such terms 
as may be just, having reference to any liens thereon, or 
claitas against the seme, anda memorandum to be given 
of all other personal property, containing the amount 
and description thereof. 

Skc. 189. The sheriff shall make a full inventory of 
the |property attached, and return the same with the 
writ} To enable him to make such return as to debts 
and kredits attached, he shall request, at the time of ser- 
vice] the party owing the debt, or having the credit, to 
give] him a memorandum, stating the amount and de- 
scription of each; and if such memorandum be refused, 
he shall return the fact of refusal with the writ. The 
refusing to give the memorandum may be required 
vty the costs of any proceedings taken for the pur- 


the amount paid. 
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Sec. 191. If any personal property attached be 
claimed under oath by a third party as his property, the 
sheriff shall deliver the property to such third party 
within five (5) days, if the plaintiff resides within the 
county, otherwise ten days, after notice to plaintiff’s at- 


torney, unless that plaintiff give to the sheriff good and - 


sufficient bond to indemnify him against loss or damage, 
by reason of holding such property. 

Sec. 192, If judgment be recovered by the plaintiff, 
the sheriff shall satisfy the same out of the property 
attached, by him, which has not been delivered to the 
defendant, or claimant, as hereinbefore provided, or sub- 
jected to execution on another judgment recovered pre- 
vious to the issuing of the attachment, if it be sufficient 
for that purpose, first, by paying the plaintiff the 
proceeds of all sales of perishable property sold by him, 
or any debts or credits collected by him, or so much as 
shal] be necessary to satisfy the judgment; second, if 
any balance remain due, and an execution shall have 
been issued on the judgment, he shall sell; under the exe- 


cution, so much of the property, real or personal, as may - 


be necessary to satisfy the balance, if enough for that 
purpose remain in hishands. Notices of the sales shall be 
given and the sales conducted as in other cases of sales 
on execution. 

Sec. 193. If, after selling all the property attached 
by him remaining in his hands, and applying the pro- 
ceeds, together with the proceeds of any debts or credits 
collected. by him, deducting his fees, to the payment of 
the judgment, any balance shall remain due, the sheriff 
shall proceed to collect such balance as upon an execu- 
tion in other cases. Whenever the judgment shall have 
been paid, the sheriff, upon reasonable demand, shall 
deliver over to the defendant the attached property re- 
maining in his hands, and any proceeds of the property 
attached unapplied on the judgment. 

Sec. 194. If the execution be returned unsatisfied in 
whole or in part, the plaintiff may prosecute any undertak- 
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ing given pursuant to section 197, or he may proceed as 
in pther cases, upon the return of an execution. 

Ec. 195. Ifthe defendant recover judgment against 
thg plaintiff, any undertaking received in the action, all 
thd proceeds of sales and money collected by the sheriff, 
and all the property attached remaining in the sheriff’s 
ds, shall be delivered to the defendant or his agent; 
thd order of attachment shall be discharged and the 
property released therefrom. 

EC. 196. The defendant may, at any time, release 
any property in his hands to the sheriff, by virtue of any 
writ of attachment, by executing an undertaking as pro- 
vided for in the next section; and all proceeds of sales 
and money collected by the sheriff, and all the property 
ched remaining in his hands, shall be released from 
thd attachment and delivered to the defendant, upon the 
justification of the sureties and the undertaking. 


EC. 197. Before releasing such attached property, as 
aforesaid, to the defendant, the sheriff shall require an 
undertaking executed by the defendant, and at least two 
surtties, residents and freeholders, or householders in the 
county, to the effect that in case thé plaintiff recover 
judgment in the action, defendant will, on demand, re- 
deliver such attached property so released to the proper 
offter, to be applied to the payment of the judgment, 
and that in default thereof, the defendant and sureties 
will pay to the plaintiff the full value of the property 
so yeleased. The sheriff may fix the sum for which the 
undertaking shall be executed, and if necessary, in fix- 
such sum, to know the value of the property released, 
the/same may be appraised by three disinterested per- 
sons, to be appointed by the sheriff; and if any sheriff 
shall release any property held by him, under or by vir- 
tuejof any writ of attachment, without first taking such 
bond as herein required, or shall take an insufficient 
, he and his sureties shall be liable for the value of 
such property so released. 
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Sec. 198. The defendant may also, at any time before 
the time for answering expires, apply, on motion, upon 
reasonable notice to the plaintiff, to the court in which 
the action is brought, or the judge thereof, that the at- 
tachment be discharged on the ground that the writ was 
improperly issued. - 

Sec. 199. If the motion be made upon affidavits on 
the part of defendant, but not otherwise, the plaintiff 
may oppose the same by affidavits or other evidence, in 
addition to those on which the order of attachment was 
made. 

Sec. 200. If, upon such application, it shall satifac- 
torily appear that the writ of attachment was improperly . 
issued, it shall be discharged. 

Sec. 201. The sheriff shall return the writ of at- 
tachment with the summons, if issued at the same time, 
otherwise within twenty days after its receipt, with a 
certificate of his proceedings“endorsed thereon or attached. 
thereto. 

Src. 202. All liens by attachment shall accrue at the 
time the property of the defendant shall be attached by 
the officer charged with the execution of the writ, in the 
order in which they are levied; and said leins shall not 
be affected by any subsequent attachment, or by any judg- 
ment obtained subsequent thereto: Provided, That if 
two or more attachments shall be levied upon the same 
property at the same time, they shall share pro rata in 
the proceeds of said property; but in all cases the first 
attachment levied shall be first satisfied: Provided, 
further, That the first writ placed in the hande of the 
officer shall be levied first. 

Sec. 203. There shall be kept in the recorder’ s of- 
fice of the county recorder of each county, a book called 
“attachment book,” in which shall be entered by such’ 
recorder, in alphabetical form, the names of any person 
or persons against whom any writ or notice of attach- 
ment has been filed in his office; there shall also be en- 
tered in said book the time such writ was filed. Such 
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entries shall be made under appropriate heads for that 

pose. For making such entry the recorder shall re- 
cejve twenty-five cents, to be paid by the plaintiff in the 
action, and taxed and allowed to him as other costs and 
disbursements in the action. 


ATTACHMENT OF BOATS. 


BEC. 204. Any boat found within the waters of this 

itory is liable— 

First. For all debts contracted by the master, owner, 
agant, clerk, or consignee thereof, on account of supplies 
furnished for the use of such boat, or on account of work 
done or materials furnished in building, repairing, fitting 
out, furnishing, or equipping such boat. 

becond. For all demands or damages accruing from 
the] non-performance or mal-performance of any contract 
of pffreightment, or any contract relative to the trans- 
portation of persons or property, entered into by the 
master, owner, agent, clerk, or consignee thereof. 

ird. For all injuries to persons or property by 
such boat, or by the officers or crew, done in connection 
with the business of such boat. 

Sec. 205. Claims growing out of any of the above 
cautes are liens upon such boat, its apparel, tackling, 
furpiture, and appendages, including barges and lighters, 
if qwned by the owners of such boat, and used there- 
with, at the time suit is commenced. 

Sec. 206. Such liens shall take preference of any 
claim against the boat itself, or any or all of its owners, 
growing out of any other causes than those above enu- 
merpted, and as between themselves they shall be pre- 
ferred in the following order: 

irst. Those resulting from wages for services on 
boand such boat within the year then passed : Providing, 
That suit is brought within ee days after the cessa- 
tionjof such labor. 

“Second. Those resulting ian contracts made within 
this territory. 
ird. All other causes. 


* 


LAWS OF MONTANA TERRITORY. 


Src. 207. Actions against boats under the provis- 
ions of this act shall not be brought after the lapse of 
one year from the time the cause of action accrued. 

Sec. 208. The lien shall attach from the commence- 
ment of suit, subject only to such other liens as are of a 
preferred class. 


t 
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Sec. 209. Any raft found in any of the waters of 


this territory shall be liable for all debts contracted by 
the owner, clerk, pilot, or agent thereof, on account of 
work done or services rendered for such raft. 

Claims growing out of either of the above causes shall 

be liens upon the raft, its tackling and appendages, for 
` the term of twenty days from the time the right thereof 
accrued, and the same rules shall govern, and the same 
-process shall be had, that are prescribed for similar liens 
against boats. - 

Sec. 210. Any person desiring to take the benefit of 
this act shall file with any judge or clerk of any court, 
or justice of the peace, having jurisdiction, a complaint 
in writing, duly verified by the plaintiff, or his agent or 
attorney, which complaint shall show that the plaintiff is 
entitled to the benefit of this act; whereupon such judge, 
clerk, or justice of the peace, shall issue his warrant to 
the proper officer, commanding him to seize the boat, its 
tackling, apparel, furniture, and appendages, and detain 
the same until released by due course of law. 

Sec. 211. The complaint shall describe the boat by 
name as defendant, but if it have no name, then by such 
description as will enable the officer attaching to seize 
the proper property. 

Sec. 212. The usual summons shall be issued, di- 
rected to the boat by name, or to the property to be at- 
tached, if no name appear, and be served upon the mas- 
ter, owner, clerk, agent, or consignee thereof, and if none 
of them can be found, by posting up a copy in some 
conspicuous part of the boat, or property to be attached. 

The warrant shall be served according to the direc- 
tions it contains. 
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c. 213. Any sheriff, constable, or city marshal, or 
marbhal of the territory, may serve the warrant and 
mons above mentioned, whether the same issue from 
the pffice of the clerk, or from a judge, or justice of the 
peade, and any clerk, judge or justice may, in his dis- 
cretion, appoint any suitable person to serve such sum- 
mons and warrant, who shall have all the power of a 
sheriff in the premises. 

Sec. 214. Any master, agent, clerk, consignee, or 
other person interested in the boat, may appear by him- 
self, his agent, or attorney, for the defendant, and con- 


. duct the defense of the suit, and no continuance shall be 


ted to the plaintiff while the boat is in custody. 
Src. 215. The boat may be discharged at any time 
before final judgment, by giving bonds, with at least two 
sureties, to be approved by the officer serving the war- 
rant, or by the clerk, judge, or justice who issued it,:in 
a penalty double the plaintiff’s demand and costs, condi- 
tioned that the obligors will pay the amount found due 
to the plaintiff with costs. 
rc. 216. If judgment be rendered against the boat 
before it is discharged, as provided in the last section, 
exectition shall be issued against it, together with its ap- 
parel, tackling, furniture, and appendages. 

Sc. 217. The officer may sell any of the furniture 
and appendages of the boat, if by doing so he can satisfy 
the demand ; if he sell the boat itself he must sell it to 


a different and equally convenient mode of sale. 

Sc. 218. If a fractional share of the boat be thùs 
sold} the purchaser shall hold such share or interest 
jointly with the owners. 

Suc. 219. Nothing herein contained shall affect the 
right of a plaintiff to sue in the same manner as though . 
this act had not been enacted. 
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Sec. 220. It shall be sufficient for the plaintiff to 
allege in his complaint or affidavit, that the services were 
rendered or material was furnished the boat by its name. 


CHAPTER V.— Receivers. 


Sec. 221. A receiver may be appointed by the court 
in which an action is pending, or by the judge thereof: 

First. In an action by a vendor to vacate a fraudu- 
` lent purchase of property, or by a creditor to subject any 
property or fund to his claim, or between partners or 
others jointly owning or interested in any property or 
fund, on the application of the plaintiff, or of any party 
whose right to, or interest in, the property or fund, or 
the proceeds thereof, is probable, and where it is shown 
that the property or fund is in danger of being lost, re- 
moved, or materially injured. 

Second. In an action by a mortgagee for the fore- 
closure of his mortgage and sale of the mortgaged prop- 
erty, where it appears that the mortgaged property is 
in danger of being lost, removed, or materially injured, 
or that the condition of the mortgage has not been per- 
formed, and that the property is probably insufficient to 
discharge the mortgage debt. 

Third. After judgment, to carry the judgment into 
effect. 

Fourth. After judgment, to dispose of the property 
according to the judgment, or to, preserve it during the 
pendency of an appeal, or in proceedings in aid of exe- 
cution, when an execution has been returned unsatisfied, 
or when the judgment debtor refuses to apply his prop- 
erty in satisfaction of the judgment. 

Fifth. In cases when a corporation has been dissolved, 
‘or is insolvent or in imminent danger of insolvency, or 
has forfeited its corporate rights. 


Stath. In all other cases where receivers have here- 
tofore been appointed by the usages of courts of equity. 
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Sec. 222. Upon the dissolution of any corporation, 
district courts of the county in which the corpora- 


the corporation, to take charge of the estate and effects 
thereof, and to collect the debts and property due and 
onging to the corporation, and to pay the outstanding 
intlebtedness thereof, and to divide the moneys and other 
prpperty that shall remain over, among the stockholders 
or|members. 

EC. 223. No party or attorney, or person interested 
injan action, can be appointed receiver therein, without 
the written consent of the parties, filed with the clerk. 
If| a receiver be appointed upon an ex parte application, 
the court, before making the order, may require from 
the applicant an undertaking with sufficient sureties, in 
anjamount to be fixed by the court, to the effect that the 
applicant will pay to the defendant all damages he may 
sustain by reason of the appointment of such receiver, 
anfi the entry by him upon his duties, in case the appli- 
cat shall have procured such appointment wrongfully, 
miliciously, or without sufficient cause, and the court 
may, in its discretion, at any time after said appointment, 
require an additional undertaking. 

EC. 224. Before entering upon his duties the receiver 
must be sworn to perform them faithfully, and, with one 
ore sureties, approved by the court or judge, exe- 
an undertaking to such person, and in such sum as 


EC, 225. The receiver has, under the control of the 
rt, power to bring and defend actions in his own name, 
eceiver; to take and keep possession of the property, 
eceive rents, collect debts, to compound for and com- | 
ise the same; to make transfers, and generally to 
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do such acts respecting the property as the court may 
authorize. 

Sec. 226. Funds in the hands of a receiver may be 
invested upon interest by order of the court; but no 
such order can be made except upon the consent of all 
the parties to the action. 


CHAPTER VI.— Deposit in Court. 


Sec. 227. When it is admittéd by the pleading or 
examination -of a party that he has in his possession or 
under his control any money or other thing capable of 
delivery, which, being -the subject of litigation, is held 
by him as trustee for another party, or which belongs or 
is due to another party, the court may order the same, 
upon motion, to be deposited in court or delivered to 
such party, upon such conditions as may be just, ae 
to the further direction of the court. 

Sec. 228. If the money ‘is deposited in court it must 
be paid to the clerk, who must deposit it with the county 
treasurer, by him to be held subject to the order of the 
court. For the safe keeping of the money deposited 
with him the treasurer is liable on his official bond. 

Sec. 229. Whenever, in the exercise of its authority, 
a court has ordered a deposit or delivery of money or 
other thing and the order is disobeyed, the court, besides 


punishing the disobedience, may make an order requiring ° 


the sheriff to take the money or thing and deposit or de- 
liver it in conformity with the direction of the court. 


TITLE VIII 
CHAPTER I.— Judgments in General. 


Sec. 230. A judgment is the final determination of 
the rights of the parties in an action or proceeding. 

Src. 231. Judgment may be given for or against one 
or more of several plaintiffs, and for or against one or 
more of several defendants, and it may, when the justice 
of the case requires it, determine the ultimate rights of 
the parties on each side as between themselves. 
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Sec. 232. In an action against several defendants 
e court may, in its discretion, render judgment against 
one or more of them, leaving the action to proceed 
against the others whenever a several judgment is proper. 
Src. 233. The relief granted to the plaintiff, if there 
bd no answer, shall not exceed that which he shall have 
demanded in his complaint; but in any other case the * 
coprt may grant him any relief consistent with the case 
de by the complaint and embraced within the issue. 
Sec. 234. An action may be dismissed, or a judgment 
of| a non-suit entered, in the following cases: 

irsi. By the plaintiff himself at any time before 
the trial, upon the payment of costs, if a counter claim 
5 not been made. If a provisional remedy has been 
allowed, the undertaking shall thereupon be delivered 
b ne clerk to the defendant, who may have his action 


esd. By either party upon the written cohsent of 
other. 

hird. By the court, when the plaintiff fails to ap- 
on the trial, and the defendant appears and asks 

the dismissal. 

ourth. By the court, when, upon trial, and before 

final submission of the case, the plaintiff abandons it. 

ifth. By the court, upon motion of the defendant, 

n, upon the trial, the plaintiff fails to prove a suffi- 

tcase for the jury. 

he dismissal mentioned in the first two sub-divisions 

shall be made by an entry in the clerk’s register. Judg- 

meht may thereupon be entered accordingly. 

EC. 235. In every case, other than those mentioned 

in the last section, the Judgments shall be vender ae 

the| merits. 


HAPTER II.— Judgment upon Failure to Answer. 


Ec. 236, J udgment may be had if the defendant 
fail| to answer the complaint, as follows : 
rst. In an action arising upon a contract for the~ 
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recovery of money or damages only, if no answer has 
been filed with the clerk of the court within the time 
specified in the summons, or such further time as may have 
been granted, the clerk, upon the application of the 
plaintiff, shall enter the default of the defendant, and 
immediately thereafter enter judgment for the amount 
specified in the summons, including the costs, against the 
defendant, or against one or more of several defendants, 
in the cases provided for in section 75. 

Second. In other actions, if no answer has been filed 
with the clerk within the time specified in the summons, 
or such further time as may have been granted, the clerk 
shall enter the default of the defendant; and thereafter 
the plaintiff may apply at the first or any subsequent 
term of the court for the relief demanded in the com- 
plaint. If the taking of an account or the proof of any 
fact be necessary to enable the court to give judgment, 
or to carty the judgment into effect, the court may take 
the account or hear the proof; or may, in its discretion, 
order a reference for that purpose; and where the action 
is for the recovery of damages in whole or in part, the 
court may order the damages to be assessed by a jury; qr 
if, to determine the amount of damages the examination 
of a long account be necessary, by a reference as above 
provided. ` 
- Third. In actions where the service of the summons 
was by publication, the plaintiff, upon the expiration of 
the time designated in the order of publication, may, 
upon proof of the publication, and that no answer has 
been filed, apply for judgment; and the court shall there- 
upon require proof to be made of the demand mentioned 
in the complaint, and if the defendant be not a resident 
of the territory, shall require the plaintiff or his agent 
to be examined on oath respecting any payments that 
have been made to the plaintiff, or to any one for his use, 


- on account of such demand, and may render judgment 


for the amount which he is entitled ta recover. 


13 
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Cuaprer. IIT.— Issues— Their Mode of Trial. 


EC. 237.—An issue arises when a fact or conclusion 
of Jaw is maintained by the one party and is controverted 
by the other. Issues are of two kinds—first. of law; 
, second, of fact. ° 

Ec. 238. An issue of law arises upon a demurrer to 
the|complaint or answer, or replication, or to some part 
thereof. 

EC. 239. An issue of fact arises, first, upon a mate- 
rial) allegation in the complaint, controverted by the 
ansjver; and, second, upon new matter in the answer con- 
troyerted by the replication, or upon new matter in the 
replication, except an issue of law is joined thereon. 

c. 240. An issue of law must be tried by the 
, unless it is referred upon consent. 


Sec. 241. In actions for the recovery of specific real 
property with or without damages, and for an injunction 
to stay waste, or for money claimed as due upon contract, 
or at damages for breach of contract, or for injuries, an 
issud of fact must be tried by a jury, unless a jury trial is 
waived, or a reference is ordered by consent of the par- 


co 


ses issues of fact must be tried by a jury (except in 
s which involve the settlement of accounts between 
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Src. 244. A motion to postpone dtrial on grounds 
of the absence of evidence, shall only be made upon af- 
fidavit showing the materiality of the evidence expected 
to be obtained, and that due diligence has been used tê 
procure it. The court may also require the moving party 
to state upon affidavit the evidence which he expects to 
obtain, and if the adverse party thereupon admit that such 
evidence would be given, and that it be considered as 
actually given on the trial, or offered and overruled as 
improper, the trial shall not be postponed; and upon 
terms the court may, in its discretion, upon good cause 
shown, and in furtherance of justice, postpone a trial or 
proceeding upon other grounds than the absence of evi- 
dence. 

Sec. 245. The party postponing a trial in any court 
of record, shall also, if required by the adverse party, 
consent that the testimony of any witness of such adverse 
party, who is in attendance, be then taken, before any 
judge or clerk of the court in which the cause is pend- 
ing, or before a notary public, or other officer authorized 
to take depositions, as the court may indicate, which shall 
accordingly be done; and the testimony so taken may he 
read on the trial with the same effect, and subject to the 
same objections, as if the witness was produced. 


Cuaprer [V.— Formation of the Jury. 


Src. 246. When theaction is called for trial by jury, 
the clerk shall prepare separate ballots containing the 
names of the jurors summoned who have appeared and 
not been excused, and deposit them ina box. He shall 
then draw from the box twelve names, and the persons 
whose names are drawn shall constitute the jury. If the 
ballot becomes exhausted before the jury is complete, or 
if from any cause a juror is excused or discharged, the 
clerk shall, under the direction of the court, draw from 
the box furnished by the county commissioners, as pro- 
vided by law, so many additional names as shall be neč- 
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essay, in the manner provided by law, and if the names 
in the box are exhausted before the jury is complete, the 
sheriff shall summon, under the direction of the court, 
the citizens of the vicinity, and not from bystand- 
ers,|so many qualified persons as may be necessary to 
complete the jury. Thejury shall consist of twelve per- 
sons} unless the parties consent to a less number. The 
parties may consent to any number not less than three. 
Such consent shall be entered by the clerk in the minutes 
of the trial. 

Src. 247. As soon as the jury is completed, an oath 
or affirmation shall be administered to the jurors, in 
substance: That they, each of them, will well and truly 
try the matter at issue between , the plaintiff, and 
, the defendant, and a true verdict render accord- 
the evidence. 

8 c. 248. ‘Hither party may challenge the jurors, but 
wher} there are several parties on cither side, they shall 
join fn a challenge before it can be made. The challenge 
shall] be to individual jurors, and shall be either peremp- 

Challenge of tory jor for cause; each party shall be entitled to four 
ane pereipptory challenges. Either party shall have the 
right| to have the whole jury sworn to answer questions 
as to|their competency in the first instance, and may ex- 
amine them on any of the matters of challenge for cause. 
. 249. Challenges for cause may be taken on one 
or more of the following grounds: 

First. A want of any of the qualifications prescribed 
by sthtute to render a person competent as a juror. 
ond. Consanguinity or affinity within the third 


Grounas or “Sree to either party. 
challenge for Hird. Standing in the relation of guardian and ward, 


cause, 


Oath of ju- 
rors. 


rth. Having served as a juror or been a witness 
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on a previous trial between the same parties for the same 
cause of action. 

Fifth. Interest on the part of juror in the event 
of the action, or in the main question involved in the 
action, except the interest of the juror as a member or 
p citizen of a municipal corporation. 

Sixth, Having formed or expressed an unqualified 
opinion or belief as to the merits of the action. 

Seventh. The existence of a state of mind in the juror 
evincing enmity against, or bias to, either party. 

Sec. 250. Challenges for cause shall be tried by the 
court. The juror challenged, and any other person, may 
be examined as a witness on the trial of the challenge. 

Sec, 251. The plaintiff first, and afterwards the de- 
fendant, shall complete his challenges for cause; they 
may then alternately, in the same order, have the right 
to challenge peremptorily. -« 

Sec. 252. After each challenge sustained, the vacancy 
shall be filled before further challenges are made, and 
any new juror introduced may be challenged for cause, 
or if the party shall not have exhausted the number of 
peremptory challenges to which he is entitled, he may 
be challenged peremptorily. 


CHAPTER V.—Conduct of the Trial. 


Sec. 253. When the jury has been sworn, the trial 
shall proceed in the following order, unless the court, for 
good cause and special reasons, otherwise directs : 

First. The party on whom rests the burden of the 
issues may briefly state his case, and the evidence by 
which he expects to sustain it. 

Second. The adverse party may then briefly state his 
defense, and the evidence he expects to offer in support 
of it. 

Third. The party on whom rests the burden of the 
issues must first produce his evidence; the adverse party 
will then produce his evidence. 
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ourth. ‘The parties will then be confined to rebut- 
ting evidence, unless the court, for good reason, in fur- 
therance of justice, permits them to offer evidence in 
their original case. 

ifth. When the evidence is concluded, and either 
party desires special instructions to be given to the jury, 
such instructions shall be reduced to writing, numbered 
and signed by the party, or his attorney, asking the same, 
aunt delivered to the court. 

ixth. When the argument of the cause is s concluded, 


per for the jury to have a view of the property 
is the subject of litigation, or of the place in 


place, which shall be shown to them by some per- 
son a pointed by the court for that purpose While the 
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Sec. 255. If, after the impanelling of a jury, and 
before verdict, a juror become sick, so as to be unable to 
perform his duty, the court may order him to be dis- 
charged. In that case the trial may proceed with the 
other jurors, or a new jury may be sworn and the trial 
- begun anew; or the jury may be discharged and a new 
jury then or afterwards impanelled. 

Src. 256. After hearing the charge, the jury may 
either decide in court or retire for deliberation. If they 
retire, they shall be kept together in a room provided 
for them, or some other convenient place, under the 
charge of one or more officers, until they agree upon their 
verdict, or are discharged by the court. The officer 
shall, to the utmost of his ability, keep the jury together, 
separate from other persons; he shall not suffer any 
communication to be made to them, or make any him- 
self, unless by order of the court, except to ask them if 
they have agreed upon their verdict, and he shall not, 
before the verdict is rendered, communicate to any per- 
son the state of tneir deliberations, or the verdict agreed 
upon. r 

Sec. 257. Upon retiring for deliberation, the jury 
may take with them all papers, except depositions, ac- 
counts, or account books, which haye been received as 
evidence iti the case, or copies of such papers as ought 
not, in the opinion of the court, to be taken from the 
person having them in possession; and they may also 
take with them notes of the testimony or other proceed- 
ings on the trial, taken by themselves or any of them, 
but none taken by any other person. 

Seo. 258. After the jury have retired for delibera- 
tion, if there be a disagreement between them as to any 
part of the testimony, or if they desire to be informed. 
of any point of law arising in the cause, they may re- 
quire the officer to conduct them into court; upon their 
being brought into court the information required shall 
be given in presence of, or after notice to, the parties or 
counsel. 
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Src. 259. In all cases where a jury are discharged 
or prevented from giving a verdict by reason of accident 
or other cause, during the progress of the trial, or after 
the cause is submitted to them, the action may be again 
tried, immediately or at a future time, as the court shall 
direct. 

Src. 260. While the jury are absent the court may 
adjourn from time to time, im respect to other business ; 
but it shall be nevertheless deemed open for every pur- 
pose connected with the cause submitted to the jury, 
until a verdict is rendered or the jury discharged. The 
court may direct the jury to bring in a sealed verdict at 


If no verdict, 
action tried 
again. 


Adjournment 
of court. 


Seated _ |the opening of the court, in case of an agreement during 
verdict la, recess or adjournment for the day. A final adjourn- 
ment of the court for the term shall discharge the jury. 
Sec. 261. When the jury have agreed upon their 
__ |verdict they must be conducted into court, their names 
when jury called by the clerk, and the verdict rendered by their 
seed lforeman. The verdict must be in writing, signed by the 
foreman, and must be read by the clerk to the jury, and 
the inquiry made whether it is their verdict. If any 

Verdict. 


jurors disagree they must be sent out again; but if no 
isagreement be expressed, and neither party requires 
the jury to be polled, the verdict is complete and the 
jury discharged from the case. Either party may re- 
uire the jury to be polled, which is done by the court 
r clerk asking each juror if it is his verdict. If any 
one answers in the negative the jury must again be sent 
out. 

Sec. 262. If the verdict be informal or insufficient 
in not covering the whole issue or issues submitted, or 


Polling of 
jury. 


format or in fin any particular, the verdict may be corrected by the 
ury under the advice of the court, or the jury may be 
gain sent out. 
Sec. 263. If the jury are permitted to separate, either 
if jay ṣepe during the trial or after the case is submitted to them, 
ished by they shall be admonished by the court that it is their 


uty not to converse with or suffer themselves to be ad- 
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dressed by any other person on the subject of the trial, 
and that it is their duty not to form or express an opinion 
thereon until the case is finally submitted to them. 


CHAPTER VI.—The Verdict. 
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Sec. 264. The verdict of a jury is either general or ` 


special. A general verdict is that by which they pro- 
nounce generally upon all or any of the issues, either in 
favor of plaintiff or defendant; a special verdict is that 
by which the jury find the facts only, leaving the judg- 
ment to the court. The special verdict shall present the 
conclusions of fact as established by the evidence, and 
not the evidence to prove them; and those conclusions 
of fact shall be so presented as that nothing shall remain 
to the court but to draw from them conclusions of law. 

Sec. 265. In an action for the recovery of money 
only, or specific property, the jury, in their discretion, 
may render a general or'special verdict. In all other 
cases the court may direct the jury to find a special ver- 
dict in writing upon all or any of the issues; and in all 
cases may instruct them, if they render a general verdict, 
to find upon particular questions of fact, to be stated in 
writing, and may direct a written finding thereon. ‘The 
special verdict or finding shall be filed with the clerk 
and entered upon the minutes. Where a special finding 
of facts shall be inconsistent with the general verdict 
the former shall control the latter, and the court shall 
give judgment accordingly. 

Sec. 266. When a verdict is found for the plaintiff 
in an action for the recovery of money, or for the de- 
fendant when a counter claim for the recovery of money 
is established, exceeding the amount of the plaintiff’s 
‘claim as established, the jury shall also find the amount 
of the recovéry. 

Sec. 267. In an action for the recovery of specific 
personal property, if the property has not been delivered 
to the plaintiff, or the defendant by his answer claim a 
return thereof, the jury, if their verdict be in favor of 

14 í 


2 


Verdict, gen- 
eralor special 


Whenmay be 
ganeral or 
special, 


When jury to 
find amount 
of recoyery. 


If for specific 


106 


Entry by 
clerk upon 
receiving ver- 
dict, | 


Trial by jury 
a be waiy- 
ed, 


Judgmenten- 
tered, accord- 
ing to facts. 


CODE OF CIVIL PROCEDURE. 


he plaintiff, or if, being in favor of the defendant, they 
so find that he is entitled to a return thereof, shall find 
he value of the property (but failure to find all of the 
acts mentioned in this section shall not invalidate the 
erdict), and may at the same time assess the damages, 
any are claimed in the complaint or answer, which 
he prevailing party has sustained by reason of the 
aking or detention of such property. 

Sec. 268. Upon receiving a verdict an entry shall be 
ade by the clerk in the minutes of the court, spécifying 
he time of trial, the names of the jurors and witnesses, 
nnd the verdict; and where a special verdict is found, 
ither the judgment rendered thereon, or if the case be 
eserved for argument or further consideration, the order 
hus reserving it. 


CHAPTER VII.—Trial by Court. 


Sec. 269. Trial by jury may be waived by the sev- 
ral parties to an issue of fact in actions arising on 
contract or for the recovery of specific real or personal 
roperty with or without damages, and, with the assent 
f the’court, in other actions, in manner following : 

First. By failing to appear at the trial. 

Second. By written consent, in person or by attorney, 
led with the clerk. 

Third. By oral consent, iri open court, entered in the 
inutes. 

Sec. 270. Upon a trial of issue of fact by the court, 
udgment shall be entered in accordance with the finding 
f the court, and the finding, if required by either party, 
hall be reduced to writing and filed with the clerk. In 
he finding filed the facts found and the conclusions of 
aw shall be separately stated. In such cases no judg- 
ent shall be reversed on appeal, for want of a finding 
n writing, at the instance of any party who at the time 
f the submission of the cause shall not have requested 


inutes of the court; nor in cases tried by the court, by 


finding in writing and had such request entered in the , 
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a commissioner, or a referee, shall the judgment be re- 
versed on appeal, for defects in the finding, unless excep- 
tions be made in the court below for a defect in the find- 
ing; and in cases of exceptions for defective findings, 
the particular point or issue upon which the party re- 
quires a finding to be made, or the particular defect to 
be remedied, shall be specifically and particularly desig- 
nated; and upon failure of the court to remedy, or, 
when tried by a commissioner or referee, to cause to be 
remedied by such commissioner or referee, the alleged 
defect, the party moving shall be entitled to his excep- 
tions, and the same shall be settled by the judge as in 
other cases: “Provided, That such exceptions shall be 
filed in the court and served on the attorney of the 
adverse party within five days after receiving from or 
giving to the adverse party written notice of the filing 
and finding: Provided, That when any cause is tried 
and submitted upon a writtén statement of facts agreed 
to by the parties or their attorneys, such statement shall 
have the effect of a special verdict or finding of facts, 
and judgment shall be pronounced thereon as upon a 
special verdict or finding of facts; and in such case no 
finding of facts shall be made unless such statement shall 
fail Lo embrace all the facts proved and in issue, in which 
case any additional fact may be found, upon evidence 
which is not repugnant to the agreed statement. 

Src. 271. Ona judgment upon an issue of. law, if 
the taking of an account be necessary to enable the court 
to complete the judgment, a reference may be ordered. 

Sec, 272. Ona judgment for the plaintiff upon an 
issue of law, he may proceed in the manner prescribed 
by the first two sub-divisions of section 236, upon the 
failure of defendant to answer. If judgment be for the 
defendant upon an issue of law, and the taking of 
an account or the proof of any fact be necessary to ena- 
ble the court to complete the judgment, a reference may 
be ordered as in that section provided. 
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HAPTER VIII.—Of References and Trials by Referees. 


Sec. 278. A reference may be ordered upon the 
agreement of the parties, filed with the clerk or entered 
on the minutes — 

First. To try any or all of the issues in an action or 
proceeding, whether of fact or of law, and to report a 
ding and judgment thereon. 

Second. To ascertain a fact necessary to enable the 
cgurt to proceed and determine a case. 

Sec. 274. When the parties do not consent the court 
y, upon application of either, or of its own motion, 
direct a reference in the following cases: 

First. When the trial of an issue of facts requires 
e examination of a long account on either side; in 
which case the referees may be directed to hear and de- 
cifle the whole issue, or report upon any specific question 
fact involved therein. - 
Second. When the taking of an account is necessary 
for the information of the court before judgment; or for 
rying a judgment or order into effect. 

Third. When a question of fast other than upon the 
pleadings arises, upon motion or otherwise, in any 
stage of the action. 

Fourth. When it is necessary for the information -of 
the court in a special proceeding. 

Sc. 275. A reference maybe ordered to any person 
or| persons, not exceeding three, agreed upon by the par- 
If the parties do not agree, the court or judge 
shall appoint one or more referees, not exceeding three, 
who reside in the county where the action or proceeding 
iable, and against whom there is no legal objection, 


the county where the cause is pending. Every referee, 
before acting as such, shall take and subscribe an oath 


. shall be filed with the clerk of the court by which he is 
appointed, that he will honestly, impartially, and faith- 
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fully perform the duties of referee in the action or mat- 
ter referred to him, as required by law, to the best of his 
knowledge and ability. 

Suc. 276. Either party may object to the appoint- 
ment of any person as referee on one or more of the fol- 
lowing grounds: 

First. A want of any of the qualifications prescribed 
by statute to render a person compétent as a juror. 

Second. Consanguinity or affinity within the third 
degree to either party. 

Third. Standing in the relation of guardian and 
ward, master and servant, employee and clerk, or prin- 
cipal and agent, to either party, or being a member of the 
famil, of either party, or a partner in business with 
either party, or being security on any bond or obligation 
for either party. 

Fourth, Having served as a juror or been a witness 
on any trial between the same parties for the same cause 
of action. 

Fifth. Interest on the part of such person in the 

event of the action, or in the main question involved in 
the action. 

Sivth. Having formed or expressed an EE 
opinion or belief as to the merits of the action. 

Seventh. The existence of a state of mind in such 
person evincing enmity against or bias to either party. 

Sec. 277. The objection taken to the appointment 
of any person as referee shalfbe heard and disposed of 
by the court. Affidavits may be read and any person 
examined as a witness as to such objections. 

Sec. 278. The referees or commissioner shall report 
their findings in writing to the court within ten days (or 
within such further time as may be allowed by the court) 
after the testimony shall have been closed and the facts 
found, and the conclusions of law shall be separately 
stated therein. The finding of the referees or commis- 
sioner upon the whole issue shall stand as the finding of 
the court, and upon filing of the finding with the clerk 
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f the court judgment may be entered thereon in the 
same manner as if the action had been tried by the 
ourt. The finding of the referees or commissioner may 
excepted to and reviewed in like manner as if made 
y the court. When the reference is to report the facts, 
the finding reported shall have the effect of a special 
erdict. 


CHAPTER IX.— Exceptions. 


Sec. 279. An exception is an objection taken at the 
ial to a decision upon a matter of law, whether such 
ial be by jury, court, or referees, and whether the de- 
ision be made during the formation of a jury, or in the 
dmission of evidence, or in the charge of a jury, or at 
y other time, from the calling of the action for trial ` 
o the rendering of the verdict or decision; but no ex- 
ptions shall be regarded on a motion for a new trial’ 
r an appeal, unless the exception be material and effect 
he substantial rights of the parties. 

Src. 280. The verdict of the jury, the final decision 
an action or proceeding, an interlocutory order, or 
ecision finally determining the rights of the parties, or 
some of them; an order or decision of which an appeal 
y be taken; an order sustaining or overruling a de- 
urrer, allowing or refusing to allow an amendment to 
pleading, striking out a pleading or a portion thereof, 

ing a continuance; an order made upon ex parte ap- 
lication, and an order or decision made in absence of a 
ty —are deemed to have been excepted to. 

Sec. 281. The point of the exception shall be par- 
cularly stated, except as provided in relation to instruc- 
ons, and may be delivered in writing to the judge, or, 
the party require it, it shall be written down by the 
clerk. When delivered in writing or written down by 
the clerk it shall be made conformable to the truth or be 
at the time corrected until it is made so conformable. 
en not delivered in writing, or written down as 
above, it may be entered in the judge’s minutes, and 
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afterwards settled in a statement of the case as provided 
in this act: Provided, That if the judge shall in any 
case refuse to allow an exception in accordance with the 
facts, any party aggrieved thereby may petition the 
supreme court for leave to prove the same, and shall 


have the right to do so in such mode and manner, and - 


according to such regulations, as the supreme court may 
by rules prescribe. 

Sec. 282. No particular form of exception shall be 
required. The objection shall be stated with so much of 
the evidence or other matter as is necessary to explain it, 
but no more, and the whole as briefly as possible. 

Src. 283. When a cause has been tried by the court 
or by the referees, and the decision or report is not made 
immediately after the closing of the testimony, the de- 
cision or report shall be deemed excepted to on motion t 
for a new trial, or on appeal, without any special notice 
that an exception is taken thereto. 


CHAPTER X.—New Trials. 


Sec. 284. A new trial is a re-examination of an 
issue of fact in the same court after a trial and decision 
by a jury, court, or referees. 

Src. 285. The former verdict or other decision may 
be vacated and a new trial granted on the application of 
the party aggrieved, for any of the following causes 
materially affecting the substantial rights of said party : 

First. Trregularity in the proceedings of the court, 
jury, or adverse_party, or any order of the court, or abuse 
of discretion, by which either party was prevented from 
having a fair trial. 

Second. Misconduct of the jury; and whenever any 
one or more of the jurors shall have been induced to 
assent to any general or special verdict, or to a finding on 
any question or questions submitted to them by the court, 
by a resort to the determination of chance, such miscon- 
duct may be proved by the affidavits of any one or more 
of the jurors. 
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Third. Accident or surprise, which ordinary pru- 
ence could not have guarded against. 

Fourth. Newly discovered evidence, material for the 
arty making the application. 

Sec. 286. When the application i is made for a cause 
mentioned in the first, second, third, and fourth sub- 
ivisions of the last section, it must be made upon 
fidavits; for any other cause it may be made at the 
ption of the moving party, either upon the minutes of 
he court, or a bill of exceptions, or a stalement of the 
‘ase prepared as hereinafter provided. 

Sec, 287. The party intending to move for a new 
rial must, within ten days after the verdict of the jury, 
F the action was tried by a jury, or after notice of the 
ecision of the court or referee, if the action was tried 
ithout a jury, file with the clerk and serve upon the 
4dverse party a notice of his intention, designating the 
rounds upon which the motion will be made, and 
rhether the same will be made upon affidavits or the 
inutes of the court, or a bill of exceptions, or a state- 
pent of the case. 

First. If the motion is to be made upon affidavits, 
e moving party must, within ten days after serving the 
yotice, or such further time as the court in which the 
ction is pending or a judge thereof may allow, file such 
ffidavits with the clerk and’ serve a copy upon the ad- 
erse party, who shall have ten days to file counter aff- 
davits, a copy of which must be served upon the moving 
arty. 

Second. If the motion is to be made upon a bill of 
ceptions and no bill has already been settled as herein- 
fore provided, the moving party shall have the same 
e after service of the notice to prepare and obtain a 
tilement of a bill of exceptions as is provided after 
the entry of judgment, or after receiving notice of such 
try provided by section 281, and the bill shall be pre- 
ed and settled in a similar manner. If a bill of ex- . 
ptions has been already settled and filed when the 
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notice of motion is given, such bill shall be used on the 
motion. 

Third. If the motion is to be made upon a statement 
of the case, the moving party must, within ten days 
after the service of the notice, or such further time as 
the court in which the action is pending, or the judge 
thereof, may allow, prepare a draft of the statement, and 
serve the same, or a copy thereof, upon the adverse 
party. If such proposed statement be not agreed to by 
the adverse party, he must, within ten days thereafter, 
prepare amendments thereto, and serve the same, or a 
copy thereof, upon the moving party. If the amend- 
ments be adopted, the statement shall be amended accord- 
ingly, and then presented to the judge who tried or 
heard the cause for settlement, or be delivered to the 
clerk of the court for the judge. If not adopted, the 
proposed statement and amendments shall, within ten 
days thereafter, be presented by the moving party to the 
judge, upon five days notice to the adverse party, or 
delivered to the clerk of the court for the judge; and 
thereupon the same proceedings for the settlément of the 
statement shall be taken by the parties and clerk and 
judge as are required for the settlement of bills of excep- 
tion by section 281. If the action was heard by a 
referee, the same proceedings shall be had for the settle- 
ment of the statement by him as are required by that 
section for the settlement of bills of exception by a 
referee. If no amendments are served within the time 
designated, or, if served, are allowed, the proposed state- 
ment and amendments, if any, may be presented to the 
judge or referee for settlement without notice to the 
adverse party. 

When the notice for the motion designates as the 
ground of the motion, the insufficiency of the evidence 
to justify the verdict or other decision, the statement 
shall specify the particulars in which such evidence is 
alleged to be insufficient. When the notice designates 
as the ground of motion, errors in law occurring at the 
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trial, and excepted to by the moving party, the state- 
ment shall specify the particular errors upon which the 
arty will rely. If no such specifications be made, the 
statement shall be disregarded on the hearing of the 
otion. It is the duty of the judge or referee, in 
ettling the statement, to strike out of it all redundant 
d useless matter, and to make the statement truly rep- 
esent the case, notwithstanding the assent of the parties 
o such redundant or useless matter, or to any inaccurate 
tement. When settled the statement shall be signed 
y the judge or referee, with his certificate to the effect 
at the same is allowed, and shall then be filed with the 
lerk. 


Fourth.. When the motion is to be made upon the 
inutes of the court, and the ground of the motion is 
he insufficiency of the evidence to justify the verdict or 
ther decision, the notice of motion must specify the 
articulars in which the evidence is alleged to be insuf- 
cient, and if the ground of the motion be errors in law 
curring at the trial and excepted to by the moving 
arty, the notice must specify the particular errors upon 
hich the party will rely. If the notice do not contain 
e specifications here indicated, when the motion is 
de on the minutes of the court, the motion must be 
enied, 

Sec. 288. The application for a new trial shall be 
eard at the earliest practicable period after the notice 
f the motion, if the motion is to be heard upon the 
inutes of the court, and in other cases after the affida- 
slits, bills of exception, or statement, as the case may be, 
e filed, and may be brought to a hearing upon motion 

either party. On such hearing reference-may be had 
all cases to the pleadings and orders of the court on 
fille, and when the motion is made on the minutes, refer- 
ehce may also be had to any depositions, documentary 
evidence, and phonographie report of the testimony 
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Src. 289, On all cases where notices of intention to 
move for a new trial in accordance with the provisions 
of chapter ten of the civil practice act, entitled “new 
trial,” shall have been given, the judge of the court in 
which the trial shall have been had may, upon such 


terms as in his opinion shall be just, make an order- 


staying proceedings in the cases until the motion for new 
trial shall have been disposed of. 


Cuaprer XI.— The Manner of Giving and Entering 
Judgment. 


Src. 290. When trial by jury has been had, judg- 
ment shall be entered by the clerk, in conformity to the 
verdict, within twenty-four hours after the rendition of 
the verdict, unless the court order the tase to be reserved 
for argument or further consideration, or grant a stay of 
proceedings. 

When the case is reserved for argument or further 
consideration, as mentioned in this section, it may be 
brought by either party before the court‘for argument. 

If a counter claim, established at the trial, exceed the 
plaintiffs demand, so established, judgment for the de- 
fendant shall be given for the excess, or if it appear that 
the defendant is entitled to any other affirmative relief, 
judgment shall be given accordingly. 

Sec. 291. In an action to recover the possession of per- 
sonal property, judgment for the plaintiff may be for the 
possession or the value thereof, in case a delivery cannot 
be had, and damages for the detention. If the property 
has been delivered to the plaintiff and the defendant 
claim a return thereof, judgment for the defendant may 
be for a return of the property or the value thereof, in 
case a return cannot be had, and damages for taking and 
withholding the same, 

Sec. 292. The clerk shall keep among the records of 
court a book for the entry of judgments, to be called 
the “Judgment Book,” in which each judgment shall be 
entered, and shall specify clearly the relief granted or 
other determination of the action. 
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Sec. 293. If a party die after a verdict or decision 
` {upon any issue of fact, and before judgment, the court 
roa [may nevertheless render judgment thereon; such judg- 
fore Jude. {ment shall not be a lien on the real property of the de- 

eased party, but shall be payable in the course of ad- 
ministration on his estate. 

Src. 294. Immediately after entering the judgment, 
he clerk shall attach together and file the following 
apers, which shall constitute the judgment roll: - 

First. In case the complaint be not answered by any 
efendant, the summons with the affidavit or proof of 
ervice, and the complaint, with a memorandum endorsed 
pon the complaint, that the default of the defendant in 
ot answering was entered, and a copy of the judgment. 

Second. In all other cases, the summons, pleadings, 
verdict of the jury, or finding of the court, commissioner, 
r referee, all bills of exceptions taken and filed in said 
ction, copies of orders sustaining or overruling demur- 
ers, a copy of the judgment, and copies of any orders 
elating to a change of parties. 

Sec. 295. Immediately after filing a judgment roll, 
he clerk shall make the proper entries of the judgment, 
uder appropriate heads, in the docket kept by him; 
dnd from the time the judgment is docketed it shall be- 
me a lien upon the real property of the judgment 
ebtor, not exempt from execution, in the county, owned 
y him at the time, or which he may afterwards acquire, 
til said lien expires. The lien shall continue for six 
ears, unless the judgment be previously satisfied. 

Src. 296. The docket mentioned in the last section 
ib a book which the clerk shall keep in his office, with 
ch page divided into eight columns, and headed as fol- 
lbws: Judgment debtors; judgment creditors; judg- 
ent time of entry; where entered into the judgment 
ok; appeals, when taken; judgment of appellate 
cpurt; satisfaction of judgment, when entered. If judg- 
ent be for the recovery of money or damages, the . 
amount shall be stated in the docket, under the head of 
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judgment; if the judgment be for any other relief, a 
memorandum of the general character of the relief shall 
be stated. The names of the defendants shall be entered 
in the docket in alphabetical order. 

Sec. 297. The docket kept by the clerk shall be open 
at all times during office hours for the inspection of the 
public, without charge; and it shall be the duty of the 
clerk to arrange the several dockets kept by him in such 
manner as to facilitate their inspection. 

Src. 298. A transcript of the original docket, certi- 
fied by the clerk, may be filed with the recorder of any 
other county, and, from the time of filing, the judgment 
shall eco a lien upon all the real property of judg- 
ment debtor, not exempt from execution in such county, 
owned by him at the time, or which he may afterwards 
acquire, until the said lien expires. The lien shall con- 
tinue for six years, unless the judgment be previously 
satisfied. 

Sec. 299. Satisfaction of a judgment may be entered 
in the clerk’s docket upon the execution returned satisfied, 
or upon an acknowledgment of satisfaction filed with the 
clerk, made in the manner of an acknowledgment of a con- 


. veyance of real property, by the judgment creditor, or 


by his indorsement on the face, or on the margin of the 
record of the judgment, or by the attorney, unless a re- 
vocation of his authority is filed. Whenever a judg- 
ment is satisfied in fact, otherwise than upon an execu- 
tion, the party or attorney must give such -acknowledg- 
ment, or make such indorsement, and, upon motion, the 
court may compel it, or may order the entry of satisfac- 
tion to be made without it. 

Sec. 300. A transcript of any judgment E by 
any justice of the peace, duly certified by said justice, may 


be filed with, the recorder of the county in which such- 
judgment shall have been rendered, and from the time of m 


the filing of such judgment shall become a lein upon all 
the property of the judgment debtor, except personal prop- 
erty and property exempt from execution in such county, 
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in the same manner and to the same extent as if such 
judgment had been originally rendered in a court of rec- 
ord. Said lien shall continue for six years, unless the 
judgment be previously satisfied. 


TITLE VIII.—Or tur Execrtiox OF tHe JUDGMENT IN Cryin 
ACTIONS. 


CHAPTER I.— The Erecution. 


Sec. 801. The party in whose favor judgment is 
given may, at any time within six years after the entry 
thereof, issue a writ of execution for its enforcement as 
prescribed in this chapter. 

Sec, 302. The writ of execution shall be issued in 
the name of the people of the territory of Montana, 
sealed with the seal of the court, and subscribed by the 
clerk, and shall be directed to the sheriff, and shall in- 
telligibly refer to the judgment, stating the court, the 
county where the judgment roll is filed, and, if it be for 
money, the amount theteof, and the amount actually due 
thereon, and shall require the sheriff substaatially as 
follows : 

First. If it be against the property of the judgment 
debtor, it shall require the sheriff to satisfy the judg-. 
ment, with interest, out of the personal property of such 
debtor; and if sufficient personal property cannot be 
found, then out of his real property; or if the judgment 
be a lien upon real property, then out of the real prop- 
rty belonging to him on the day when the judgment 
was docketed, or at any time thereafter; or, if the execu- 
ion be issued to a county other than the one in which 
he judgment was recovered, on the day when the tran- 
cript of the docket was filed in the office of the recorder 
f such county, stating such day, or any time thereafter. 

Second. If it be against real or personal property in 
he hands of the personal representatives, heirs, devisees, 
egatecs, tenants of real property, or trustecs, it shall re- 
yuire the sheriff to satisfy the judgment, with interest, _ 
ut of such property. 
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Third. If it be against the person of the judgment 
debtor, it shall require the sheriff to arrest such debtor 
and commit him to the jail of the county until he pay 
the judgment, with interest, or be discharged according 
to law. 

Fourth. If it be for the delivery of the possession of 
real or personal property, it shall require the sheriff to 
deliver the possession of the same, particularly describ- 
ing it, to the party entitled thereto, and may at the same 
time require the sheriff to satisfy any costs, damages, 
rents, or profits recovered by the same judgment out of 
the personal property of the person against whom it was 
rendered, and the value of the property for which the 
judgment was rendered, to be specified therein; if a de- 
livery thereof cannot be had, and if sufficient personal 
property cannot be found, then out of the real property, 
as provided in the first sub-division of this section. 

Sec. 303. When a writ of execution is issued on a 
judgment recovered against two or more persons in an 
action upon a joint contract, in which action all the de- 


fendants were not served with summons, or did not ¥ 


appear, it shall direct the sheriff to satisfy the judgment 

` out of the joint property of all the defendants and the 
individual property only of the defendants who were 
served or who appeared in the action. 

Sec. 804. The execution may be made returnable at 
any time not less than ten nor more than sixty days after 
its receipt by the sheriff, to the clerk with whom the 
judgment roll is filed. When the execution shall have 
been returned, it shall be the duty of the clerk to attach 
the same to the judgment roll. If any real estate be 
levied upon the clerk shall record the execution and re- 
turn thereof, at large, and certify the same under his 
hand as true copies, in a book to be called the “ Execu- 
tion Book,” which book shall be indexed with the names 

“of plaintiffs and defendants in execution, alphabetically 
arranged, and kept open at all times during office hours, 
for the inspection of the public, without charge, and 
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be evidence of the contents of the originals when- 
ver they, or any part thereof, may be destroyed, lost, or 
utilated. 

Sec. 305. When the judgment is for money or the 
ossession of real or personal property, the same may be 
nforced by a writ of execution; and if the judgment 
irect that the defendant be arrested, the execution may 
ssue against the person of the judgment debtor after 
he return of an execution’ against his property unsat- 
isfied in whole or (in) part. When the judgment requires 
he sale of the property the same may be enforced by a 
it reciting such judgment, or the material parts 
ereof, and directing the proper officer to execute the 
judgment by making the sale and applying the proceeds 
conformity therewith. When the judgment requires 
he performance of any other act than as above desig- 
ated, a certified copy of the judgment may be served 
pon the party against whom the same is rendered, or 
pon the person or officer required thereby or by law to 
bey the same, and obedience thereto may be enforced 
y the court. 

Sec. 806. Notwithstanding the death of a party 
ter judgment, execution thereon may be issued in case 
Ë the death of the plaintiff, the same as if he were liv- 
ng, upon the application of his executor or administra- 
or, or successor in interest, by the court in which the 
udgment was rendered or exists; and in case of the de- 
se of the defendant, if the judgment be for the recov- 
y of real or personal property, execution may be issued 
d executed against the propertyyrecovered in the same 
anner and with the same effect as if he were still living. 
Src. 307. Where the execution is against the prop- 
rty of the judgment debtor it may be issued to the 
sheriff of any county in the territory. Where it requires 
he delivery of real or personal property, it shall be 
issued to the sheriff of the county where the property, - 
r some part thereof, is situated. Executions may be 
issued at the same time to different counties. i 
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Sec. 808. All goods, moneys, chattels, and other 
property, both real and personal, or any interest therein 
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of the judgment debtor not exempt by law, and all ° 


property and rights of property, seized and held under 
attachment in the action, are liable to execution. Shares 
and interests in any corporation or company, and debts 
and credits, and all other ‘property, both real and per- 
sonal, or any interest in either real or personal property, 
and all other property not capable of manual delivery, 
may be attached on execution in like manner as upon 
writs of attachment. Gold dust must be returned by 
the officer as so much money collected, at its current 
value, without exposing the same to sale. Until a levy 
property is not affected by the execution. 


What proper- 
h Hable to 
execution. 


Sec. 309. If any personal property levied upon be ` 


claimed under oath by a third party as his property, the 
sheriff shall deliver the property to such third person 
within five days after notice to plaintiff’s attorney, if the 
plaintiff resides in the county, otherwise ten days, unless 
the plaintiff gives the sheriff good and sufficient bond to 
indemnify him against any loss or damage by reason of 
holding such property. 


Sec. 310. The following property shall be exempt. 


from execution, except as herein otherwise provided : 
First. In all cases all wearing apparel of the judg- 


Property 
levied upon 
claimed by 
third party. 


ment debtor and family; also all chairs, tables, desks, , 


and books, to the value of one hundred dollars; and 
also all necessary household, table, and kitchen fur- 
niture of the judgment debtor, including stoves, stove- 
pipes, and stove furniture, beds, bedding, and bedsteads, 
and provisions and fuel provided for individual or family 
use sufficient for two months, and also one horse, two 
cows with their calves, two swine, and fifty domestic 
fowls. 

In addition to the above mentioned property, there 
shall be exempt the following named property : 

First. To a farmer: Farming ufensils or imple- 
ments of husbandry, not exceeding in value six hundred 

16 
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dollars ; also, two oxen, or one horse or mule, and their 

harness, one cart or wagon, and food for such oxen, 

horse, cows, or mule, for three months; also, all.seeds, 
grain, or vegetables, actually provided, reserved, or on 
hand, for the purpose of planting or sowing at any time 
within six months, not exceeding in value the sum of 
two hundred dollars. 

Second. To a mechanic or artisan: Tools or imple- 
ments necessary to carry on his trade. 

Third. Toasurgeon physician or surgeon and dentist: 
The instruments and chest necessary to the exercise of 
his profession, with his scientific and professional libraries. 

Fourth. To attorneys at law and ministers of the 
gospel: The law libraries of attorneys and counsellors, 
and the libraries of ministers of the gospel. 

Fifth, Toaminer: His cabin or dwelling, not ex- 
ceeding in value the sum of five hundred dollars ; also, 
his sluices, pipes, hose, windlasses, derrick, cars, pump, 
tools, implements, and appliances necessary for carrying 
on any kind of mining operations, not exceeding in value 
the aggregate sum of five hundred dollars, and one 
horse, mule, or two oxen, with their harness, and food 
for such horse, mule, or oxen, for three months, when 
necessary to be used for any whim, windlass, derrick, 
car, pump, or hoisting gear. 

Sixth. To a cartman, hickster, peddler, teamster, or 
laborer: One horse or mule, or two oxen, and their 
harness, and one cart or wagon, by the use of which 
such person habitually earns his living; and one vehicle 
and harness or other equipments used by a physician or 
surgeon or minister of the gospel in making his profes- 
sional visits, with food for such horse, mule, or oxen, 
for three months. 

Seventh. All fire engines, hooks and ladders, with 
the carts, trucks, and carriages, hose, buckets, imple- 
ments, and apparatus thereto appertaining, and all fur- 
niture and uniforms of any fire company or department, 
rganized under any law of this territory. 


Property ex- 
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Eighth. All arms, uniforms, and accoutrements, re- 
quired by law to be kept by any person. 

Ninth. All court houses, jails, publie offices and 
buildings, lots, grounds, and personal property ; the fix- 
tures, furniture, books, papers, and appurtenances be- 
longing and pertaining to the court house, jail, and pub- 
lic offices belonging to any county of this territory; and 
all cemeteries, public squares, parks and places, public 
buildings, town halls, markets, buildings for the use of the 
fire departments and military organizations, and the lots 
of ground thereto belonging and appertaining, owned or 
held by any town or incorporated city, or dedicated by 
such town or city to health, ornament, or public use, or 
for thé use of any fire or military company organized 
under the laws of this territory; but no article or species 
of property mentioned in this section shall be exempt 
from execution issued upon a judgment recovered for its 
price, or upon a mortgage thereon. 

Tenth. The earnings of the judgment debtor for his 
personal services rendered at any time within thirty days 
next preceding the levy of the execution (or levy of 
attachment) when it shall be made to appear by the 
debtor’s affidavit, or otherwise, that such earnings are 
necessary for the use of his family residing in this terri- 
tory, supported wholly or in part by his labor. 

In addition to the property now exempted by law 
from sale or levy on execution, there shall be exempted 
one sewing machine, of a value not exceeding one hun- 
dred dollars, in actual use by each debtor, or family of 
the debtor: Provided, That nothing in this section shall 
be held or construed to exempt any property belonging 
to any person who is not a bona fide resident of this 
territory. 

Src. 311. A homestead consisting of any quantity of 
land not exceeding eighty acres, used for agricultural 
purposes, and the dwelling house thereon, and its appur- 
tenances, to be selected by the owner thereof, and not in- 
cluded in any town plot, city, or village; or, instead 
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thereof, at the option of the owner, a quantity of land 
not exceeding in amount one-fourth of an acre, being 
within a town plot, city, or village, and the dwelling ` 
house thereon, and its appurtenances, owned and occupied 
y any resident of this territory, shall not be subject to 
orced sale on execution, or any other final process from 
court: Provided, Such homestead shall not exceed in 
value the sum of two thousand five hundred dollars. 

Sec. 312. Such exemption shall not affect any labor- 
r’s or mechanic’s lein, or extend to any mortgage thereon, 
awfully obtained; but such mortgage or other alienation 
of such homestead, by the owner thereof, if a married 
man, shall be void unless the wife join in the execution 
f the conveyance thereof; and nothing contained in this 
act shall be so construed as to affect any existing debt or 
ebts contracted in this territory prior to the passage of 
his act. 

Sec. 313. Whenever a levy shall be made upon the 
ands or tenements of a householder whose homestead has 
nas not been selected and set apart by metes and bounds, 
such householder may notify the officer at the time of 
aking such levy, of what he regards as his homestead, 
vith a description thereof, within the limits above de- 
eribed, and the remainder alone shall be subject to sale 
nder such levy. 

Sec. 314. If the plaintiff i in execution shall be dis- 
gatisfied with the quantity of land selected and set apart 
s aforesaid, the officer making such levy shall cause the 
game to be surveyed, beginning ata point to be desig- 
nated by the owner, and set off in a compact form, in- 
luding the dwelling house and its appurtenances, to the 
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urvey that the owner of such land did not correctly 
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such survey shall be borne by the person directing the ~ 
ame. 
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Sec. 815. Any person owning and occupying any 
dwelling house on land not his own, which land he shall 
be rightfully in possession of by lease or otherwise, and 
claiming such house as his homestead, shall be entitled 
to the exemption of such house. 


Sec. 316. Real estate exempt from forced sale om- 


execution, or other final, process, as the homestead of a 
family, shall likewise, after the death of the owner 
thereof, be exempt from the payment of his debts, in all 
eases in which any infant children of the said owner 
shall survive him; and no executor or administrator 
shall have a right to the possession of any real estate 
so exempted, or to the rents or profits of the same. 

Sec. 317. If the owner of a homestead may remove 
therefrom, or sell and convey the same, such removal 
or sale and conveyance shall not render such homestead 
subject or liable to forced sale on execution, or other final 
process issued against such owner; nor shall any judg- 
ment, or decree of a court, be a lien on such homestead, 
for any purpose whatever: Provided, That this act shall 
not be so construed as to in any manner relate to judg- 
ments or decrees rendered on the foreclosure of mort- 
gages either equitable or legal. 

Sec. 318. On the death of the owner of such home- 
stead, the same shall descend to his widow, and she shall 
take and hold the same during her natural life, free from 
the incumbrance of all judgments and claims against the 
deceased, or his estate, except mortgages lawfully exe- 
cuted thereon. 

Src. 319. The provisions contained in sections num- 
bered from section 311 to section 318, inclusive, shall 
only apply to married men, or the head of a family. 

Sec. 320. The sheriff must execute the writ against 
the property of the judgment debtor, by levying upon a 
sufficient amount of property, if there be sufficient; col- 
lecting or selling the things in action, and selling the 
other property, and paying to the plaintiff or his attor- 
ney so much of the proceeds as will satisfy the judgment. 
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\ny excess of the proceeds over the judgment and ac- 
uing costs must be returned to the judgment debtor, 
inless otherwise directed by the judgment or order of 
he court. When there is more property of the judg- 
ment debtor than is sufficient to satisfy the judgment and 
weeruing costs within the view of the sheriff, he must 


ment debtor may indicate, if the property indicated be 
unply sufficient to satisfy the judgment and costs. 

Sec. 321. Before the sale of property on execution 
1otice shall be piven as follows : 

First. In case of perishable property, by posting 
vritten notice of the time and place of sale in three 
vublie places of the township or city where the sale is to 
ake place, for such time as may be reasonable, consider- 
ng the character and condition of the property. 

Second. Ju case of other personal property, by post- 
ng a similar notice in three public places in the town- 
hip or city where the sale is to take place not less than 
ve nor more than ten days successively. 

Third. In case of real property, by posting a similar 
notice, particularly describing the property, for twenty 
days successively, in three public places of the township 
gx city where the property is situated, and also where 
he property is to be sold, and publishing a brief notice 
gf such sale once a week for the same period in some 
newspaper published in the county, if there be one, 
rhich notice shall be substantially as follows : 


> 


SUERIFF’S SALE. 

JoHN Dox ii 

vs. a 
ICHARD ROR j 
To be sold at sheritf’s sale on the day of —_—, 
87—, at ——— [Here insert a brief description of 
l}roperty. | 
Signed, Jons Dor, Sherif. 


Any sheriff publishing a notice not in accordance with 


evy only on such part of the property as the judg- 
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this form, and which shall cost more than such a notice, 
shall not be entitled to any costs for the publication of 
the same, but shall be personally liable for the payment 
of such publication. i 

Sec. 322. An officer selling without the notice pre- 
scribed by the last section shall forfeit five hundred dol- 
lars to the aggrieved party in addition to his actual dam- 
ages, and a person wilfully taking down or defacing the 
notice posted, if done before the sale or the satisfaction 
of the judgment (if the judgment be satisfied before 
sale), shall forfeit five hundred dollars. 

Sec. 323. All sales of property tinder execution 
shall be made at auction to the highest bidder, and shall 
be made between the hours of nine in the morning and 
five in the afternoon. After sufficient property has been 
sold to satisfy the execution no more shall be sold. 
Neither the officer holding the execution nor his deputy 
shall become a purchasér or be interested in any pur- 
chase at such sale. When the sale is of personal prop- 
erty capable of manual delivery it shall be within view 
of those that attend the sale, and be sold in such parcels 
as are likely to bring the highest price; and when the 
sale is of real property, and consisting of several known 
lots or parcels, they shall be sold separately, or when a 
portion of such real property is claimed by a third per- 
son, and he requires it to be sold separately, such por- 
tion shall be thus sold. The judgment debtor, if pres- 
ent at the sale, may also direct the order in which prop- 
erty, real or personal, shall be sold when such property 
consists of several known lots or parcels, or of articles 
which can be sold to advantage separately; and the 
sheriff shall be bound to follow such directions. 

Src. 324. If a purchaser refuse to pay the amount 
bid by him for property struck off to him at a sale 
under execution, the officer may again sell the property 
at any time to the highest bidder, and if any loss be 
occasioned thereby.the officer may recover the amount of 
such loss, with costs, from the bidder so refusing, in any 
court of competent jurisdiction. 
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Tap herio: Sec. 325. When a purchaser refuses to pay, the 
oficer may] officer may, in his diseretion, thereafter reject any sub- 
reject bids = G í 


fromsame. | sequent bid of such person. 


Sec. 326. The two preceding sections shall not be 
construed to make the officer liable for any more than 


Liability o 3 
the amount bid by the second or subsequent purchaser 


officer under 


last two sec- 
ae and the amount collected from the purchaser refusing 
to pay. 

Sec. 327. When the purchaser of any personal 
property capable of manual delivery shall pay the pur- 
chase money the officer making the sale shall deliver to 

pee the purchaser the property, and, if desired, shall execute 
ceruncate ty and deliver to him a certificate of the sale and payment. 


Such certificate shall convey to the purchaser all the right, 
title, and interest which the debtor had in and to such 
property on the day the execution was levied. 

Sec. 328. When the purchaser of any personal 
property not capable of manual delivery shall pay the 
purchase money, the officer making the sale shall execute 
and deliver to the purchaser a certificate of sale and 
payment. Such certificate shall convey to the purchaser 
all right, title, and interest which the debtor had in and 
to such property on the day the execution was levied. 

Sec. 329. Upon a sale of real property the purchaser 
shall be substituted to and acquire all the right, title, and 
interest and claim of the ‘judgment debtor therein, and 
when the estate is less than a lease-hold of two years’ 
unexpired term the sale shall be absolute; in all other 
ases the property shall be subject to redemption as pro- 
vided in this chapter. The officer shall give to the pur- 
chaser a certificate of sale, containing — 

First. A particular description of the real property 
sold. 

Certiteatelor Second. The price bid for each distinct lot or parcel. 
mS Third. The whole price paid. 

Fourth. When subject to redemption it shall be so 
stated. 

A duplicate of such certificate shall be filed by the 
officer in the office of the recorder of the county. 
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Sec. 330. Property sold subject to redemption, as 
provided in the last section, or any part separately, may 
be redeemed in the manner hereinafter provided, by the 
following persons or their successors in interest: 

First. The judgment debtor or his successor in inter- 
est in the whole or in any part of the property. 

Second. A creditor having a lien by judgment or 
mortgage on the property sold, or on some share or part 
thereof, subsequent to that on which the property was 
sold. 

The persons mentioned in the second sub-division of 
this section are in this chapter termed redemptioners. 

Sec. 331. The judgment debtor, or redemptioner, 
may redeem the property from the purchaser any time 
within six months after the sale, on paying the purchaser 
the amount of his purchase, with two per cent a month 
thereon in addition up to the time of redemption, to- 
gether with the amount ef any assessment or taxes which 
the purchaser may have paid thereon after purchase, and 
interest on such amount, and if the purchaser be also a 
creditor, having a prior lien to that of the redemptioner, 
other than the judgment under which such purchase was 
made, the amount of such lien, with interest. 

Sec. 8382. If property be so redeemed by a redemp- 
tioner, another redemptioner may, within sixty days 
after the last redemption, again redeem it from the last 
redemptioner, on paying the sum paid on such last re- 
demption, with four per cent thereon in addition, and 
the amount of any assessment or taxes which the last 
redemptioner may have paid thereon after the redemp- 
tion by him, with interest on such amount, and in addi- 
tion to the amount of any liens held by said last redemp- 
tion prior to his own, with interest; but the judgment 
under which the property was sold need not be so paid 
as a lien, 

The property may be again, and as often as a redemp- 
tioner is so disposed, redeemed from any previous re- 
demptioner, within sixty days after the last redemption, 

17 š 
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on paying the sum paid on the last previous redemp- 
tion, with four per cent thereon in addition, and the 
amount of any assessments or taxes which the last pre- 


with interest thereon, and the amount of any liens, other 
than the judgment under which the property was sold, 
held by the last redemptioner previous to his own, with 
interest. 

Written notice of redemption must be given to the 
sherif, and a duplicate filed with the recorder of the 
ounty; and if any taxes or assessments are paid by the 
redemptioner, or if he has or acquires any lien other 
an that upon which the redemption was made, notice 
hereof must in like manner be given to the sheriff and 
led with the recorder; and if such notice be not filed, 
e property may, be redeemed without paying such tax, 
essment, or lien. If no redemption be made within 
ix months after the sale the purchaser or his assignee is 
titled to a conveyance; or, if so redeemed, whenever 
sixty days have elapsed and no other redemption has 
een made, and notice thereof given, and the time for 
edemption has expired, the last redemptioner or assignee 
s entitled to a sheriff’s deed; but in all cases the judg- 
ment debtor shall have the entire period of six months 
rom the date of the sale to redeem the property. If 
he judgment debtor redeem’ he must make the same 
mayments as are required to effect a redemption by a re- 
emptioner. If the debtor redeem, the effect of the sale 
ib terminated, and he is restored to his estate. Upon a 
edemption by the debtor, the person to whom the pay- 
ypent is made must execute and deliver to him a certifi- 
te of redemption, acknowledged or proved before 
officer authorized to take acknowledgments of con- 
weyances of real property. Such certificate must be filed 
and recorded in the office of the recorder of the county 
in which the property is situated, and the recorder must 
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Src. 333. The payments mentioned in the last two 
sections may be made to the purchaser or redemptioner, 
as the case may be, or for him, to the officer who made 
the sale, or, in case his term of office has expired, then 
to his successor in office; and in all cases when,-under 
the provisions of this act, a purchaser of property at 
execution sale shall be entitled to a conveyance of the 
same, such conveyance shall be executed to him by the 
officer who made the sale, if he still be in office, but in 
case the officer who made the sale be not in such office at 
the time the purchaser may be entitled to such convey- 
ance, then the conveyance shall be executed by his suc- 
cessor in office. 

Src. 334. A redemptioner shall produce to the of- 
cer or person from whom he seeks to redeem, and serve 
with his notice to the sheriff: 

First. A copy of the docket of the judgment under 
which he claims the right to redeem, certified by the 
clerk of the court or of the county where the judgment 
is docketed; o¥, if he redeem upon a mortgage or other 
lien, a note of the record thereof certified by the recorder. 

Second. A copy of any assignment necessary to estab- 
lish his claim, verified by the affidavit of -himself, or of 
a subscribing witness thereto; and, ~ 

Third. An affidavit by himself or his agent, sovis 
the amount then actually due on the lien. 

Src. 335. Until the expiration of the time allowed 
for redemption, the court may restrain the commission of 
waste on the property, by order granted, with or without 
hotice, on the application of the purchaser or the judg- 
ment creditor. But it shall not be deemed waste for the 
person in possession of the property at the time of sale, 
or entitled to possession afterwards, during the period 
allowed for redemption, to continue to use it, in the same 
manner in which it was previously used; or to use it in 
the ordinary course of husbandry ; or to make the neces- 
sary repairs of buildings thereon; or to use wood or 
timber on the property therefor, or for the repair of 
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fences, or for fuel for his family while he occupies the 
property. 

SEC. 336. If the purchaser of real property sold on 
execution, or his successor in interest, be evicted there- 
from, in consequence of irregularities in the proceedings 
concerning the sale, or of the reversal or discharge of the 
judgment, he may recover the price paid, with interest, 
from the judgment creditor. If the purchaser of prop- 
erty at sheriff’s sale, or his successor in interest, fail to 
recover possession, in consequence of irregularity in the 
proceedings concerning: the sale, or because the property 
sold was not subject to execution and sale, the court hav- 
ing jurisdiction thereof shall, on petition of such party 
in interest, or his attorney, revive the original judgment 
for the amount paid by such purchaser at the sale, with 
interest thereon from the time of payment at the same 
rate that the original judgment bore; and, when so 
revived, the said judgment shall have the same effect as 
an original judgment of the said court of that date, and 
bearing interest as aforesaid; and any other or after 
acquired property, rents, issues, or profits of the said 
debtor shall be liable to levy and sale under execution, 
in satisfaction of such debt: Provided, That no property 
of such debtor, sold bona fide before the filing of such 
petition, shall be subject to lien of said jndgment: And 
provided, further, That notice of the filing of such peti- 
tion shall be made by filing a notice thereof in the 
recorder’s office of the county where such property may 
be situated, and that said judgment shall be revived in 
the name of the original plaintiff or plaintiffs, for the 
use of said petitioner, the party in interest. 

Sec. 337. When property liable to an execution 
against several persons is sold thereon, and more than a 
due proportion of the judgment is satisfied out of the 
proceeds of the sale of property of one of them, or one 
of them pays, without a sale, more than his proportion, 
he may compel contribution from the others; and when 
a judgment is against several, and is upon an obligation 
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of one of them, as security for another, and the surety 
pays the amount, or any part thereof, either by sale of 
his property or before sale, he may compel re-payment 
from the principal. In such case the person so paying 
or contributing is entitled to the benefit of the judgment 
to enforce contribution or re-payment, if, within ten days. 
after his payment, he file with the clerk of the court 
where judgment was rendered, notice of his payment 
and claim to contribution or re-paymeént. Upon a filing 
of such notice, the clerk must make an entry thereof in 
the margin of the docket. 


CHAPTER IT.— Proceedings Supplementary to Execution. 


Src. 338. When an execution against property of 
the judgment debtor, or any of several debtors in the 
same judgment, issued to the sheriff of the county where 
he resides, or, if he does not reside in this territory, to 
the sheriff of the county where the judgment roll is 
filed, is returned unsatisfied, in whole or in part, the 
judgment creditor, at any time after such return is made, 
shall be entitled to an order from the judge of the court, 
or probate judge, requiring such judgment debtor to 
appear and answer concerning his property, before such 
judge, or a referee appointed by him, at a time and place 
_ specified in the order; but no judgment debtor shall be 
required to attend before a judge, or referee, out of the 
county in which he resides, when proceedings are taken 
under the provisions of this chapter. 

Src. 839. After issuing an execution against prop- 
erty, and upon proof by affidavit by a party or other- 
wise, to the satisfaction of the court, or a judge thereof, 
that any judgment debtor has property which he unjustly 
refuses to apply towards the satisfaction of the judgment, 
such court or judge may, by an order,. require the judg- 
ment debtor to appear, at a specified time and place, 
before such judge or referee appointed by him, fo answer 
concerning the same; and such proceedings may there- 
upon be had for the application of the property of the 
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judgment debtor toward the satisfaction of the judgment 
as are provided upon the return of an execution. Instead 
of the order requiring the attendance of the judgment 
debtor, the judge may, upon affidavit of the judgment 
creditor, his agent or attorney, if it appear to him thay 
there is danger of the debtor absconding, order the sheriff _ 
to arrest the debtor, and bring him before such judge. 
Upon being brought before the judge he may be ordered 
to enter into an undertaking, with surety, that he will 
attend, from time to time, before the judge or referee, 
as shall be directed, during the pendency of the proceed- 
ings, and until the final determination thereof, and will 
not, in the meantime, dispose of any portion of his 
property not exempt from execution. In default of 
entering into such undertaking, he may be committed to 
prison. 

Sec. 340. After the issuing of an execution against 
property, and before its return, any person indebted to 


An y persoy 

indebted t} the judgment debtor may pay to the sheriff the amount 
debtor after of his debt, or so much thereof as may be necessary to 
Gebttosherit satisfy the execution, and the sheriff's receipt is a suffi- 


cient discharge for the amount so paid. 

Sec. 341. After the issuing or return of an execu- 
tion against property of a judgment debtor, or any one 
of several debtors in the same judgment, and upon proof, 
by affidavit or otherwise, to the satisfaction of the judge, 
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Sec. 342. Witnesses may be required to appear and 
testify before the judge or referee, upon any proceeding 
under this chapter, in the same manner as wpon trial of 
an issue. 

Szo. 343. The judge or referee may order any prop- 
erty of the judgment debtor not exempt from execu- 
tion, in the hands of such debtor, or any other person, or 
due to the judgment debtor, to be applied towards the 
satisfaction of the judgment; except, that the earnings 
of the debtor for his personal services, at any time 
within thirty days next preceding the order, shall not be 
so applied, when it shall be made to appear, by the 
debtor’s affidavit or otherwise, that such earnings are 
necessary for the use of a family supported wholly or 
partly by his labor. 

Sec. 344. If it appear that a person or corporation 
alleged to have property of the judgment debtor, or in- 
debted to him, claims ati interest in the property adverse 
to him, or denies the debt, the court or judge may 
authorize, by an order made to that effect, the judgment 
creditor to institute an action against such person or cor- 
poration, for the recovery of such interest or debt. And 
the court or judge may, by order, forbid a transfer or 
other disposition of such interest or debt, until an action 
can be commenced and prosecuted to judgment. Such 
order may be modified or vacated by the judge granting 
the same, or the court in which the action is brought, at 
any time, upon such terms as may be just. 

Sec. 345. If any person, party, or witness disobey 
an order of the referee, properly made, in the proceeding 
before him, under this chapter, he may be punished by 
the court or judge ordering the reference for a contempt. 


TITLE [X.—<Acrions IN PARTICULAR Cases. 


Cuaprer I.— Actions for the Foreclosure of Mortgages. 

Src. 346. There shall be but one action for the 
recovery of any debt, or the enforcement of any rights, 
secured by mortgage upon real estate or personal prop- 
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erty, which action shall be in accordance with the provis- 
ions of this chapter. In actions for the foreclosure of 
mortgages, the court shall have the power, by its judg- 
ment, to direct a sale of the incumbered property (or as 
much as may be necessary}, and the application of the 
proceeds of the sale ta the payment of the costs of the 
court, and expenses of the sale, and the amount due to 
the plaintiff; and if it appear from the sheriff's return 
that the proceeds are insufficient, and a balance still 
remains due, judgment shall be docketed for such bal- 
ance against the defendant, or defendants, personally lia- 
ble for the debt, and shal] then become a lien on the real 
estate of such judgment debtor, as in other eases in 
which execution may be issued. No person holding a 
conveyance from or under the mortgagor, or of the 
property mortgaged, or having a lien thereon, which 
conveyance docs not appear on record in the proper office 
at the time of the commencement of the action, need be 
made a party to such action; and the judgment therein 
rendered, and the proceedings therein had, shall be as 
conclusive against the party holding such unrecorded 
conveyance or lien, as if he had been made a party to 
said action, and shall, in all respects, have the same force 
and effect. 

Sec. 347. If there be surplus money remaining after 
payment of the amount due on the mortgage, lien, or 
incumbrance, with costs, the court may cause the same 
to be paid to the person entitled to it, and in the mean- 
time may direct it to be deposited in court. 

Sec. 348. If the debt for which the mortgage, lien, 
or ineumbrance is held be not all due, so soon as suf- 
ficient of the property bas been sold to pay the amount 
due, with costs, the sale shall cease; and afterwards, as 
often as more becomes due for principal or interest, the 
court may, on motion, order more to be sold. But if 
the property cannot be sold in portions without injury ` 
to the parties the whole may be ordered to be sold in the 
first Instance, and the entire debt and costs paid, there 
being a rebate of interest where such rebate is proper. 
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Cuaprer II.— Actions for Nuisance, Waste, and Wilful 
Trespass in Cerlain Cases. 


Sec. 349. Anything which is injurious to health, or 
indecent or offensive to the senses, or an obstruction to 
the free use of property so as to Interfere with the gom- 
fortable enjoyment of life or property, is a nuisance, and 
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the subject of an action. Snch action may be brought fned andae- 


by any person whose property is injuriously affected or 
whose personal enjoyment is lessened by the nuisance, 
and by the judgment the nuisance may be enjoined or 
abated, as well as damages recovered. 

Src, 350. Ifa guardian, tenant for life or years, 
joint tenant, or tenant In common of real property, com- 
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mit waste thereon, any person aggrieved by the waste tons tr. 


may bring an action against him therefor, in whieh action 
there may be judgment for triple damages. 


Src, 351. Any pergon who shall cat down or carry 
off any wood or underwood, tree or timber, or girdle or 
otherwise injure any tree or timber on the land of 
another pason, or on the street or highway in front of 
any person’s house, village or eity “lot, or cultivated 
grounds, or on the common or publie ; grounds of any 
city or town, or on the street or highway i in front thereof, 
withont lawful authority, shall be Hable to the owner of 
such land, or to such city or town, for treble the amount 
of damages which may be assessed therefor in a civil 
action in any court having jurisdiction. 

Sec, 352. Nothing in the last section shall authorize 
the recovery of more than the just value of the timber 
taken from uncultivated woodland for the repair of the 


public highway or bridge upon the land or adjoining it. | 


Sec, 353. Tf a person recover damages for a forcible 
or unlawful entry in or upon, or detention off any buid- 
ing or any cultivated real property, judgment may be 
entered for three times the amount at which the actual 
damages are assessed. 
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Cnarrun UT L<-Aelions Cmnerning Real Eatite, 

Aro, 864, An setion may be brought hy any pormi 
in passalon, by himself or hix tenant, of real property, 
against any pemon who clatins an estate or interest 
therein adverse to lim, for the purpes of determining 
stich adverse claim estate, or interest. 

Sro doh. Vf the defendant in saeh action divlain 
in hix answer any interest or estate in fhe property, or 
suffer judgiuent to be taken against bim withont answer 
the plaintiif shall not recover costs, 

Sis 846. Ty an action thr the revovery of teal 
property where the plahdil shows the right to recover 
at the time the action was eamnmenced, but it appears 
that his right hoe terminated daring the penlemey uf the 
ution, the verdict and Judgment shal} be according to 
the fact, aml the plaintif may nvover damages fir withe 
holding the property. 

Soe, BAT When damages are claimed for withhold: 
ing the property recovered, npon whieh permanent ime 
peevernents have been made by a defendant, or those 
under whom le claims, holding ander cover of title 
adversely to the elaine of the plaindly, in oud faith, the 
value of such jraprovements ahal} bo allowed as a sepoi 
amint such danagin 

Phe court in whieh an acon is pending for the re 
covers of nal property or for damages for an injury 
thereto, or a judge: thereat, or a county judge, nay, o 
Motion, Upon potke hy either party, for good onust 
shows, grant an order allowing to auch party the right 
to enter upon the property and make sarvey and nwa 
urement thereof, and of any tunnels, shafts, or drifts 
therein, for the purpose of the action, even thong: entry 
for such purp dae to be nade through other lands 
belowsting to parties ta the aetion, 

KEO Has, The order shall deeerihe the property, and 
a copy thereat shall be served on the owner or seoupant; 
ant thereupon sich party may enter upon the property, 
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with neeasary surveyors nod aedetanta, and miey make 
anch aurvey and mieastrement; bat if any unieressary ine 


jury be done to the property he shall be Hable therefor, 


Bre, BHO, A mortgage of real property shell not be 
deemed a conveyances, Whatever It term, ea as to emilir 
ihe owner of the mortgage to recover preveien of the 
real property without foreclosure and sale, 

Seo. 860, The eourt may, hy injimetion, on goud 
guet shawn, Peetrain the party in possessian from doing 
any neb to the injury of ned property during the fore- 
closure of n mortgage thereon, of after u wale on xetti 
tion, beie a conveyance, 

Sex SEL When ral property shall have heen sold 
on excottion, the purchawr terval, or any person who 
may have succeeded to his interest, may, after lig estate 
kenmer absolute, recover damage fae injury to the 
property by the tenant fu posteedon, after «ede and bes 
fore possesion Ja delivered under the conveyanes, 

Bee 882, Anacten forthe reovery of real prop- 
orty agalaxt a petan {i peeesion vannol he prejudived 
hy any alienation made hy such peron, either before or 
alter the comnmenvenunt af the action, 

See, 868, Tir avtions respecting mining dalas, proof 
must be admitial of (he customs, tage, of regulations 
miablished and in foree af the baror diggings enbries 
ing atch elim; and such oustums, teas, or tegnlations, 
when not in conflict with the laws of this territory, must 
govern the division off the action, 
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such property or a part thereof, if it appear that a par- 
tition cannot be made without great prejudice to the 
owners. 

Sec. 365. The interest of all such persons in the 
property, whether such persons be known or unknown, 
shall be set forth in the complaint specifically and par- 
ticularly, as far as known to the plaintiff, and if one or 
more of the parties, or the share, or quantity of interest 
of any of the parties, be unknown to the plaintiff, or be 
uncertain or contingent, or the ownership of the inherit- 
ance depend upon exceutory devise, or the remainder be 
a contingent remainder, so that such parties cannot be 
named, that fact shall be set forth in the complaint. 

Sec. 366. No person having a conveyance of, or 


* claiming a lien on, the property, or some part of it, need 


be made a party to the action, unless such conveyance or 
lien appear of record. 

Sec. 367. Immediately after filing the complaint in 
the district court, the plaintiff shall file with the recorder 
of the county, or of the several counties, in which the 
property is situated, either a copy of such complaint or 
a notice of the pendency of the action, containing the 
names of the parties so far as known, the object of the 
action, and a description of the property to be affected 
thereby. From the time of the filing it shall be deemed 
notice to all persons. 

Sec. 368. The summons shall be directed to all the 
joint tenants and tenants in common, and all persons hav- 
ing an interest in, or any liens of record by mortgage, judg- 
ment, or otherwise, upon the property, or upon any par- 
ticular portion thereof; and, generally, to all persons un- 
known who have or claim any interest in the property. 

Sec. 369. If a party having a share or interest is 
unknown, or any one of the known parties reside out of 
the territory, or cannot be found therein, and such fact 
is made to appear by affidavit, the summons may be 
served on such absent or unknown party by publication, 
as in other cases. When publication is made, the sum- 
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mons, as published, shall be accompanied by. a brief de- 
scription of the property which is the subject of the ac- 
tion. 

Sec. 370. The defendants who have been personally 
served with the summons and a copy of the complaint, 
or who shall have appeared without such ‘service, shall. 
set forth in their answers, fully and particularly, the 
origin, nature, and extent of their respective interests in 
the property; and if such defendants claim a lien on the 
property by mortgage, judgment, or otherwise, they shall 
correctly state the original amount and date of the same, 
and the true sum remaining due thereon; also, whether 
the same has been secured in any other way or not, aud, 
if sccured, the nature and extent of such security, or 
they shall be deemed to have waived their right to such 
lien. 

Sec. 371. The rights of the several parties, plain- 
tiffs as well as defenddixts, may be put in issue, tried, 
and determined by such action; and when a sale of the 
premises is necessary the title shall be ascertained by 
proof to the satisfaction of the court, before the judg- 
ment of gale shall be made, and where service of the 
complaint has been made by publication, like proof shall 
be required of the right of absent or unknown parties 
beforesuch judgment is rendered, except that where there 
are several unknown persons having an interest in the 
property their rights may be considered together in the 
action, and not as between themselves. 

Sec, 372. Whenever, from any cause, it shall be- 
come, in the opinion of the court, impracticable or highly 
inconvenient t make a complete partition, in the first 
instance, among all the parties in interest, it shall be 
lawful for the court to first ascertain and determine the 
shares or interest respectively held by the original co- 
tenants, and thereupon to adjudge and cause a partition 
to be made, as if such original co-tenants were the parties 
and sole parties in interest, and the only’ parties to the 
action, and therefore proceed in like manner to adjudge 
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and make partition separately of each share or partition 
so ascertained and allotted, as between those claiming 
under the original tenant to whom the same shall have 
been so set apart, or allow them to remain tenants in 
common thereof, as they may desire, 


Src. 373. If it shall appear to the court by the cer- 


tificate of the county recorder, or county clerk, or by the 
sworn or verified statement of any person who may have 
examined or searched the records, that there are outstand- 
ing liens or incumbrances of record upon such real prop- 
erty, or any part or portion thereof, which issued and 
were of record at the time of commencement of said ac- 
tion, and the persons holding such leins are not made 
parties to the action, the court shall either order such 
persons to be made parties to the action hy an amend- 
ment or supplemental complaint, or appoint a referee to 
ascertain whether or not such liens or incumbrances have 
been paid, or, if not paid, what amount remains due 
thereon, and their order among the liens or ineumbrances 
severally held by the said persons and the parties to said 
action, and whether the amount remaining due thereon 
has been secured in any manner, and if secured, the 
nature and extent of the security. 

Suc. 374. The plaintiff shall cause a notice. to be 
served a reasonable time previous to the day for appear- 
ance before the referee appointed, as provided in the last 
section, on each person having outstanding liens of record 
who is not a party to the action, to appear before the 
referee at a specified time and place, to make proof by 
his own affidavit or otherwise of the true amount due, 
or to become due, contingently or absolutely thereon. 
In case such person be absent or his residence be unknown, 
service may be made by publication, or notice to his 
agents, under the direction of the court, in such manner 


-as may be proper. The report of the referee thereon 


shall be made to the court, and shall be confirmed, mod- 
ified, or set aside, and a new reference ordered, as the jus- 
tice of the case may require. 
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Src. 875. If it be alleged in the complaint, and be 
established by evidence, or if it appear by the evidence 
without such allegation in the complaint, to the satis- 
faction of the court, that the property, or any part of it, 
is so situated that partition cannot be made without great 
prejudice to the owners, the court may order a sale 
thereof; otherwise, upon the requisite proof being made, 
it shall order a partition according to the respective 
rights of the parties as ascertained by the court, and ap- 
point three referees therefor, and shall designate the por- 
tion to remain undivided for the owners whose interests 
are remaining unknown, or ave not ascertained. 

Sec. 376. In making the partition, the referees shall 
divide the property and allot the several portions thereof 
to the respective parties, quantity and quality relatively 
considered, according to the respective rights of the parties 
as determined by the court, pursuant to the provisions 
of this chapter, designating the several portions by proper 
landmarks, and may employ a surveyor, with the neces- 
sary assistants, to aid them. 

Sec. 377. The referees shall make a report of their 
proceedings, specifying therein the manner of executing 
their trusts, describing the property divided and the 
shares allotted to each party, with a particular descrip- 
tion of each share. 

Seo. 378. If no exceptions. be filed to the report,.or 
upon hearing they should be overruled, the court shall 
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confirm the same; or it may, upon exceptions, change, ` 


modify, or set it aside, and refer the matter to the same, or, 
if necessary, may appoint new referees, Upon the report, 
as confirmed, a final judgment shall be rendered, to the 
effect that such partition be effectual and valid forever, 
which judgment shall be binding and conclusive: 

First, On all persons named in the complaint as par- 
ties to the action, or who shall have appeared therein, 
and their legal representatives, who have at the time any 
interest in the property divided, or any part thereof, as 
owners in fee, or as tenants for life or for years, or as en- 


Action upon 
TA re- 


144 


Judgment 
upon t e re- 
port. 


Not td affect 
tenanjts for 
years. 


portioned. > 


CODE OF CIVIL PROCEDURE. 


& 


titled to the reversion, remainder, or the irtheritance of 
such property, or any part thereof, after the termination 
of a particular estate therein, and who, by any contin- 
gency, may be entitled to a beneficial interest in the prop- 
erty, or who have an interest in any undivided share 
thereof as tenants for years or for life. 

Second. On all persons interested in the property, 
who may be unknown, to whom notice shall have been 
given of the action by publication. 

Third. On all persons claiming from such parties or 
persons, or either of them, and to that end the action 
shall be deemed, and is hereby declared, to be a proceed- 
ing in rem. 

A copy of the report of the referee, as confirmed, to- 
gether with a copy of the final judgment therein ren- 
dered, duly certified, may be filed in the office of the 
county recorder of the county or counties in which the 
land is situated, whose duty it shall be to record the same, 
which filing and recording shall have the same force and 
effect as the filing and recording of a deed of convey- 
ance. . 

Fourth. On all persons who have, or claim to have, 
conveyances to, or leins upon, or any interest in, the prop- 
erty, when such conveyances, liens, or interest did not 
appear of record at the time of the commencement of 
the proceedings for partition. 

Sec. 379. But such judgment and partition shall not 
affect tenants for years, less than ten, to the whole of the 
property which is the subject of the partition. 

Sec. 380. The expenses of the referees, including 
those of a surveyor and. his assistant or assistants, when 
employed, shall be ascertained and allowed by the court, 
and the amount thereof, together with the fees allowed 
by the court, in its discretion, to the referees, shall be 
apportioned among the different parties to the action 
equitably. 

Sec. 381. When a lien is on an undivided interest or 
estate of any of the parties, such lien, if a partition be 
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made, shall thenceforth be a charge only on the share 
assigned to such party; but such share shall be first 


charged with its just proportion of the costs of the par- tach 


tition in preference to such lien. 
Sec. 382. When a part of the property only is 
ordered to be sold, if there be an estate for life or for 


years in an undivided share of the whole property, sich” 


estate may be set off in any part of the property not 
ordered to be sold. 

Sec. 383. The proceeds of the sale of the incum- 
bered property shall be applied, under the direction of 
the court, as follows: 

First. To pay its just proportion of the general costs 
of the action. ; 

Second. To pay the costs of the reference. 

Third. To satisfy and cancel of record the several 
liens in their order of priority, by payment of the sums 
due and to become due; the amount due to be verified 
by affidavit at the time of payment. 

Fourth. The residue among the owners of the prop- 
erty sold, according to the respective shares therein. 

Sac. 38+. Whenever any party to an action who 
holds a lien upon the property, or any part thereof, has 
other securities for the payment of the amount of such 
lien, the court may, in its discretion, order such securities 
to be exhausted before a distribution of the proceeds of 
sale, or may order a just deduction to be made from the 
amount of the lien on the property on account thereof. 

Sec. 385. The proceeds of sale and the securities 
taken by the referees, or any part thereof, shall be dis- 
tributed by them to the persons entitled thereto when- 
ever the court so directs; but in case no direction be 
given, all such proceeds and securities shall be paid into 
court or deposited therein, or as directed by the court. 

Sec. 386. When the proceeds of sales of any shares 
or parcels belonging to persons who are parties to the 
action, and who are known, are paid into court, the 
action may be continued as between such parties for the 
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determination of their respective claims thereto, which 
shall be ascertained and adjudged by the court. Fur- 
ther testimony may be taken in court or by a referee, at 
the discretion of the court; and the court may, if neces- 
sary, require such parties to present the facts or law in 

controversy by pleadings as in an original action. l 


Sec. 387. All sales of real property made by referees 
under this chapter shall be made by publie auction to 
the highest bidder, upon notice in the manner required 
for the sale of real property on execution. The notice 
shall state the terms of sale; and if the property, or any 
part of it, is to be sold subject to a prior estate, charge, 
or lien, that shall be stated in the notice. 

Sec. 388. The court shall, in the order for sale, 
direct the terms of eredit whic h may be allowed for the 
purchase money of any portion of the premisek of which 
it may direct a sale on credit, and for that portion of 
which the purchase money is required, by the provisions 
hereinafter contained, to be invested for the benefit of 
unknown owners, infants, or parties out of the territory. 

Sec. 389. The referees may take separate mortgages 
and other securities for the whole or convenient portions 
of the purchase money of such parts of the property as 
are directed by the court to be sold on credit for the 
shares of any known owner of full age, in the name of 
such owner; and for the shares of an infant in the name 
of the guardian of such infant; and for other shares in 
the name of the clerk of the county and his successors 
in office. 

Sec. 390. The person entitled to a tenancy for life 
or years, whose estate shall have been sold, shall be en- 
titled to receive such sum as may be deemed a reasonable 
satisfaction for such estate, and which the person so en- 
titled may consent to accept instead thereof by an insiru- 
ment in writing, filed with the clerk of the court. Upon 
the filing of such consent the clerk shall enter the same 
in the minutes of the court. 
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Sec. 391. If such consent be not given, filed, and 
entered, as provided in the last section, at or before a 
judgment of sale is rendered, the court shall ascertain 
and determine what proportion of the proceeds of the 
sale, after deducting expenses, will be a just and reason- 
ble sum to be allowed on account of such estate, and 
shall order the same to be paid to such party or depos- 
ited in court for him, as the case may require. 

Sec. 392. If the persons entitled to such estate for 
life or years be unknown, the court shall provide for the 
protection of their rights in the same manner, as far as 
may be, as if they were known and had appeared. 

Src. 393. In all cases of sales, when it appears that 
any person has a vested or contingent future right or 
estate in any of the property sold, the court. shall ascer- 
tain and settle the proportional value of such contingent 
or vested right or estate, and shall direct such proportion 
of the proceeds of the sale to be invested, secured, or 
paid over, in such manner as to protect the rights and 
interests of parties. 

Sec. 39-4. In all cases of sales of property the terms 
shall be made known at the time; and if the premises con- 
sist of distinct farms or lots they shall be sold separately. 

Sec, 395. Neither of the referees, nor any person 
for the benefit of either of them, shall be interested in 
any purchase; nor shall a guardian of an infant party 
be interested in the purchase of any real property, being 
the subject of the actions, except for the benefit of the 
infant. All sales contrary to the provisions of this sec- 
tion shall be void. 

Sec. 396. After completing the sale of the prop- 
erty, or any part thereof, ordered to be sold, the referee 
shall report the same to the court, with a description of 
the different parcels of land sold to each purchaser, the 
name of the purchaser, the price paid or sceured, the 
terms and condition of the sale, and the securities, if 
any, taken. The report shall be filed in the office of 
the clerk of the county where the property is situated. 
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CHAPTER V.— Actions for the Usurpation of an Office 
or Franchise. 


Sec. 397. The writ of scire facias, the writ of quo 
warranto, and proceedings by information in the nature 


of quo warranto, are abolished. The remedies obtain- ° 


able in these forms may hereafter be obtained by civil 


- actions under the provisions of this chapter. 


Src. 398. An action may be brought by the district 
attorney, in the name of the ok. of this territory, 
upon his own information, or upon the complaint of a 
private party, against any person who usurps, intrudes 
into, or unlawfully holds or exercises any public office, 
civil or military, or any franchise within his district, in 
the territory; and it shall be the duty of the district at- 
torney to bring the action whenever he has reason to 
believe that any such office or franchise has been usurped, 
intruded into, or unlawfully held or exercised by any 
person, or when he is directed to do so by the governor ; 
and in case such district attorney shall neglect or refuse 
to bring such action, upon the complaint of a private 
party, such action may be brought by such private party 
upon his own relation, in the name of the people of the 
territory. 

Src. 399. Whenever such action is brought, the dis- 
trict attorney or relator, in addition to the statement 
of the cause of action, may also set forth in the com- 
plaint the name of the person rightly entitled to the 
office, with a statement of his rights thereto; and in such 
case, upon proof by affidavit that the defendant has re- 
ceived fees or emoluments belonging to the office, and 
by means of his usurpation thereof, an order may be 
granted by a judge of the supreme court, or a district 
judge, for the arrest of such defendant and holding him 
to bail; and thereupon he may be arrested and held to 
bail, in the same manner, and with the same effect, and 
subject to the same rights and liabilities, as in other civil 
actions where the defendant is subject to arrest. 
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Sec. 400. In every such case judgment may be ren- 
dered upon the right of the defendant, and also upon 
the right of the party so alleged to be entitled, or only 
upon the right of the defendant, as justice shall require. 

Sec. 401. If the judgment be rendered upon the 
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right of the person so alleged. to be entitled, and the. “Rights of per- 


same be in favor of such person, he shall be entitled, 
after taking the oath of office, and executing such official 
bond as may be required by law, to take upon himself 
the execution of the office. 

Sec. 402. If judgment be rendered upon the right 
of the person so alleged to be entitled, and the same be 
in favor of such person, he may recover, by action, the 
damages which he shall have sustained by reason of the 
usurpation of the office by the defendant. 

Sec. 403. When several persons claim to be entitled 
to the same office or franchise, one action may be brought 
against all such persons In order to try their respective 
rights to such office or franchise. 

Sec. 404. When a defendant, against whom such 
action has been brought, is adjudged guilty of usurping) 
or intruding into, or unlawfully holding any office, fran- 
chise, or privilege, judgment shall be rendered that such 
defendant be excluded from the office, franchise, or priv- 
ilege, and that he pay the costs of the action. The court 
may also, in its discretion, impose upon the defendant a 
fine, not exceeding five thousand dollars, which fine, 
when collected, shall be paid into the treasury of the 
territory. 

TITLE X.— Or APPEALS IN CIVIL Actions. 
Cuaprer I—aAppeals in General. 

Sec. 405. A judgment or order in a civil action, ex- 
cept when expressly made final by this act, may be re- 
viewed as prescribed by this act. 

Sec. 406. An order made out of court, without 


notice to the adverse party, may be vacated or modified 
without notice, by the judge who made it, or may be 
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racated or modified on notice, in the manner in which 
other motions are made. : 

Sec. 407. Any party aggrieved may appeal in the 
cases prescribed in this title. The party appealing shall 
be known as the appellant, and the adverse party as the 
respondent. 

Sec. 408. An appeal may be taken : 

First. From a final judgment in an action or special 
proceeding commenced in the court in which the same is 
rendered, within one year after the entry of judgment. 
But an exception to the decision or verdict on the ground 
that it is not supported by the evidence, cannot be re- 
viewed on an appeal from the judgment unless the appeal 
is taken within sixty days after the rendition of the 
judgment. . 

Second. From a judgment rendered on an appeal 
from an inferior court, within ninety days after the entry 
of such judgment. 

Third. From an order granting or refusing a new 
trial; from an order granting or dissolving an injunc- 
tion; from an order to grant or disolve an injunction; 
from an order dissolving or refusing to dissolve an attach- 


.ment; from an order granting or refusing to grant a 


change of the place of trial; from any special order made 
after final judgment, and from an interlocutory judg- 
ment in actions for partition of real property, within 
sixty days after the order or interlocutory judgment is 
made and entered in the minutes of the court or filed 
with the clerk. 

Sec. 409. An appeal is taken by filing with the 
clerk of the court in which the judgment or order 
appealed from is entered, a notice stating the appeal 
from the same, or some specific part thereof, and serving 
a similar notice on the adverse party, or his attorney, 
The order of service is immaterial, but the appeal is 
ineffectual for any purpose unless, within five days after 
service of the notice of appeal, an undertaking be filed, 
or a deposit of money be made with the clerk, as here- 
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inafter provided, or the undertaking be waived by the 
adverse party in writing. 

Sec. 410. The undertaking on appeal must be 
in writing, and must be executed on the part of the 
appellant, by at least two sureties, to the effect that the 
appellant will pay all damages and costs which may be 
awarded against him on the appeal, or on a dismissal 
thereof, not exceeding three hundred dollars, or that sum 
must be deposited with the clerk with whom the judg- 
ment or order was entered, to abide the event of the 
appeal. 

Sec. 411. If the appeal be from a judgment or 
order directing the payment of money, it does not stay 
the execution of the judgment or order, unless a written 
undertaking be executed on the part of the appellant, 
by two or more sureties, to the effect that they are bound 
in double the amount named in the judgment or order ; 
that if the judgment or* order appealed from, or any 
part thereof, be affirmed, or the appeal be dismissed, the 
appellant will pay the amount directed to be paid by the 
judgment or order, or the part of such amount as to 
which the adeant or order is affirmed, if affirmed 
only in part, and all damages and costs which may be 
awarded against the appellant upon the appeal. 

Sec. 412. If the judgment or order appealed from 
direct the assignment or delivery of documents or per- 
_ Sonal property, the execution of the judgment or order 
shall not be stayed by appeal, unless the things required 
to be assigned or delivered be placed in the custody of 
such officer or receiver as the court may appoint; or 
unless an undertaking be entered into on the part of the 
appellant, with at least two sureties, and in such amount 
as the court, or the judge thereof, may direct, to the 
effect that the appellant will obey the order of the appel- 
late court upon, the appeal. 

Seo. 413. If the judgment or order appealed from 
direct the execution of a conveyance or other instru- 
ment, the execution of the judgment or order shall not 
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be stayed by the appeal until the instrument is executed 
and deposited with the clerk with whom the judgment 
or order is entered, to abide the judgment of the appel- 
late court. 

Sec. £14. If the judgment or order appealed from 
direct the sale or delivery of possession of real property, 
the execution of the sume cannot be stayed unless 4 
written undertaking be executed on the part of the 
appellant, with two or more sureties, to the effect that 


during the possession of such property by the appellant. 


he will not commit or suffer to be committed any waste 
thereon, and if the judgment be affirmed, or the appeal 
dismissed, he will pay the value of the use and occupa- 
tion of the property from the time of the appeal until 
the delivery of the possession thereof, pursuant to the 
judgment or order, not exceeding a sum to be fixed by 
the judge of the court by which the judgment was ren- 


dered or order made, and: which must be specified in the. 


undertaking. When the judgment is for the sale of 
mortgaged premises, and the payment of a deficiency 
arising upon the sale, the undertaking must also provide 
for the payment of such deficiency. 

Sec. £15. Whenever an appeal is perfected as pro- 
vided in the preceding sections of this chapter, it stays 
all further proceedings in the court below upon the 
judgment or order appealed from, or upon the matters 
embraced therein, and releases from levy property which 
has been levied upon under execution issued upon such 
judgment ; but the court below may proceed upon any 
other matter embraced in the action, and not affected by 
the order appealed from; and the court below may, in 
its discretion, dispense with or limit the security required 
by this chapter, when the appellant is an executor, ad- 
ministrator, trustee, or other person acting in another’s 
right. An appeal does not continue in force on an 
attachment unless an undertaking be executed and filed 
on the part of the appellant, by at least two sureties, in 
double the amount of the debt claimed by him, that the 
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appellant will pay all costs and damages which the . 


respondent may sustain by reason of the attachment, in 
case the order of the court below be sustained, and 
unless within five days after the entry of the order ap- 
pealed from such appeal be perfected. 

Sec, 416. The undertaking prescribed by sections 
411, 412, 413, and 414, may be in one instrument or 
several, at the option of the appellant. 

Sec. 417. An undertaking upon appeal shall be of 
no effect unless it be accompanied by the affidavits of the 
sureties that they are each worth the amount specified 
therein, over and above all their just debts and liabili- 
ties, exclusive of property exempt from execution, except 
where the judgment exceeds three thousand dollars, and 
the undertaking is executed by more than two sureties, 
they may state in their affidavits that they are severally 
worth amounts less than that expressed in the undertak- 
ing, if the whole amount be equivalent to that of two 
sufficient sureties. 

The adverse party, however, may except to the suffi- 
ciency of the sureties to the undertaking or undertak- 
ings mentioned in sections 411, 412, 413, and 414, at 
any time within thirty days after the filing of such 
undertaking ;. and unless they, or other sureties, within 
twenty days after the appellant, or appellants, shall have 
been served with notice of such exception, justify before 
a judge of the court below, a probate judge, or county 
clerk, upon five days’ notice to the appellant, execution 
of the judgment or decree appealed from shall be no 
longer stayed ; and in all cases where an undertaking is 
required on appeal, by the provisions of this act, a deposit 
in the court below of the amount of the judgment 
appealed from, and three bundred dollars in addition, 
shall be equivalent to filing the undertaking; and in all 
cases the undertaking or deposit may be waived by the 
written consent of the respondent. 

SEC. 418. In cases not provided for in sections 410, 
411, 412, and 413, the perfecting of an appeal by giving 
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the undertaking, or making the deposit, mentioned in 
ger section 410, stays proceedings in the court below upon 
in ‘court be the judgment or order appealed from, except where it 
directs the sale of perishable property, in which case 
the court below may order the property to be sold, and 
the proceeds thereof to be deposited, to abide the judg- 
ment of the appellate court; and except, also, where 
it adjudges the defendant guilty of usurping, or intrud- 
ing into, or unlawfully holding public office, civil or 
military, within this territory; and except, also, where 
the order grants, or refuses to grant, a change of the 
place of trial of an action. 

Sec. 419. When the party who has the right to 
appeal wishes a statement of the case to be annexed to 
the record of the judgment or order, he shall, within 
twenty days after the entry of such judgment or order, 
prepare such statement, which shall state specifically the 
particular errors or grounds upon which he intends to 
rely on the appeal, and shall contain so much of the evi- 
dence as may be necessary to explain the particular errors 
or grounds specified, and file the same with the clerk of 
the court, and give notice to the opposite party, or his 
attorney, of such filing. The respondent may, within 
five days thereafter, prepare amendments to such state- 
ment, and file the same, and serve notice thereof on the 
opposite party. The statement and amendments which 
may be filed shall be presented to the judge, or court, 
upon notice of two days to the opposite party, and a 
true statement shall thereupon be settled by the judge, 
or court. If no amendments are filed, the statement 
may be presented to the judge, or court, without any 
notice to the respondent. 

Sec. 420. If the party shall omit to make a state- 
ment within the time above limited, he shall be deemed 
to have waived his right tnereto; and when a statement 
is made, and the parties shall omit, within the several 
imes above limited, the one party to propose amend- 
ents, the other to notify an appearance before the | 
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judge, they shall respectively be deemed, the former to 
have agreed to the statement as prepared, and the latter 
to have agreed to the amendments as proposed; but the 
judge who heard the cause, shall, notwithstanding such 
omission, or implied agreement, have power to correct 
any misstatement of facts, or of his rulings, which-such 
statement may contain. 

Src. 421. The several periods of time above limited 


may be enlarged, upon good cause shown, by the judge good 


before whom the cause was tried. i 

Src. 422. The statement, when settled by the judge, 
shall be signed by him, with his certificate that the same 
has-been allowed, and is correct; when the statement is 
agreed upon by the parties, they or their attorneys shall 
sign the same, with their certificate that it has been 
agreed upon by them, and is correct. In either case, 
when settled or agreed upon, it shall be filed with the 
clerk. 7 

Src. 428. A copy of the statement shall be annexed 
to a copy of so much of the judgment roll as shall be 
included in the transcript on appeal, if the appeal be 
from the judgment; if the appeal be, from an order, to 
a copy of such order. 

Sec. 424. The provisions of the last five preceding 
sections shall not apply to appeals taken from an order 
made upon affidavit filed; but such affidavit shall be 
annexed to the order, in the place of the statement men- 
tioned in those sections. 

Sro. 425. On an appeal from a final judgment, the 
appellant shall furnish the court with a transcript of the 
notice of appeal, undertaking or undertakings on ap- 
peal, the pleadings or amended pleadings, as the case may 
be, which form the issues tried in the case, the judgment, 
and such other parts of the judgment roll, and no more, 
as are necessary to present or explain the points relied 
on, and the statement, if there be one, certified by the 
attorneys of the parties to the appeal, or by the clerk, to 
be correct.” Qn appeal from a judgment rendered on an 
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appeal, or from an order, the appellant shall furnish the 
court with a copy of the notice of appeal, undertaking 
or undertakings on appeal, the judgment or order ap- 
pealed from, and a copy of the papers used on the hear- 
ing in the court below, such copies to be certified in like 
manner to be correct. If any written opinion be placed 
on file, in rendering the judgment or making the order 
in the court below, a copy shall be furnished. If the 
appellant fail to furnish the requisite papers, the appeal 
may be dismissed. 

Sec. 426. The dismissal of’an appeal is in effect an 
affirmation of the judgment or order appealed from, un- 
less the dismissal is expressly made without prejudice to 
another appeal. 

Sec. 427. Upon an appeal from a judgment the 
court may review the verdict or decision, and any inter- 
mediate order or decision excepted to, which involves 
the merits or necessarily affects the judgment, except a 
decision or order from which an appeal might have been 
taken. 

Sec. 428. Upon an appeal from a judgment or order, 
the appellate court may reverse, affirm, or modify the 
the judgment or order appealed from, in the respect 
mentioned in the notice of appeal, and as to any or all 
of the parties; and may set aside, or confirm, or modify 
any or all of the proceedings subsequent to, or depend- 
ent upon, such judgment or order, and may, if necessary 
or proper, order a new trial. When the judgment or 
order is reversed or modified, the appellate court may 
make complete restitution of all property and rights lost 
by the erroneous judgment or order, so far as such resti- 
tution is consistent with protection of a purchaser of 
property at a sale ordered by the judgment, or had un- 
der process issued upon the judgment, on the appeal 
from which the proceedings were not stayed; and for 
relief in such cases the appellant may have his action 
against the respondent, enforcing the judgment for the 
proceeds ‘of the sale of the property, after deducting 
therefrom the expenses of the sale. 
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Sec. 429. Appeals in the supreme court may be 
brought to a hearing by either party, upon notice of 
three days to the opposite parties. Before the argument oP oe} 
each party shall furnish to the other, and each of the hearing. 
justices, a copy of his points and authorities; or either 
party may file one copy thereof with the clerk, who shall, 
cause the requisite copies to be made. 
Src. 430. When judgment is rendered upon appeal, 
it shall be certified by the clerk of the supreme court to 
the clerk with whom the judgment roll is filed, or the 
order appealed from is entered. In cases of appeal from 
the judgment, the clerk with whom the roll is filed shall 
attach the certificate to the judgment roll, and enter a 
minute of the judgment of the supreme court on the —uuyofiuds- 
docket against the original entry. In cases of appeal & pee ee 
from an oder, the clerk shall enter at length, in the 
records of the court, the certificate received, and minute 
against thé entry of the order appealed from reference to 
the certificate, with a brief statement that such order has 
been affirmed, reversed, or modified, as the case may be, 
by the supreme court on appeal. 


CHAPTER II.— Appeals to the Supreme Court from the \ 
District Courts. 


Src. 431. An appeal may be taken to the supreme 
court from the district courts in the following cases : 
First. From a final judgment, or any part thereof, 
entered in an action or special proceeding commenced in 
those courts, or brought into those courts from other 
oe Cases in 
Second, From an order granting or refusing a new Which an ap- 
trial; from an order granting or dissolving an injunc- taken to the 
tion; from an order refusing to grant or dissoly2 an in- cou 
junction ; from an order dissolving or refusing to dissolve 
an attachment; from an order changing or vaefucing to 
change the place of trial; from any special order made 
after | final judgment ; sind from such interlocutory judg- 
ment in actions «for partitions as determines the rights 
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and interests of the respective parties, and directs parti- 
tion to be made. 


CHAPTER II. — Appeals from Probate to District 
Courts. , 

Sec. 432. An appeal may be taken from a probate 
court to the district court of the district in which the 
probate court is held, in the following cases: 

First. From an order or decree admitting a will to 
probate or refusing the same. 

Second. From an order setting apart property or 
making an allowance for the widow or children. 

Third. From an order granting letters testamentary 
or of administration, or appointing a guardian of an in- 
fant or of an insane person, or of a person incompetent 
to manage his property, or refusing to grant such letters 
or to make such appointment, or making such letters of 
appointment. 

Fourth. From an order directing the sale or convey- 
ance of real property. 

Fifth. From an order or decree by which a debt, 
claim, legacy, or distributive share is allowed, or payment 
thereof directed, or by which such allowance or direc- 
tion is refused. 

Sizth. From an order made on the settlement of an 
executor, administrator, or guardian. 

Sec. 483. The appeal shall be taken within thirty 
days after the order or decree appealed from is entered 
with the clerk. 

Sec. 484. Appeals from the probate court shall be 
brought to a hearing at the earliest period practicable. 
For the failure to prosecute an appeal or unnecessary de- 
lay in bringing it toa hearing, the district court may 
order the appeal to be dismissed. 

Src. 485. In cases other than those provided fori in 
section numbered 432, any party feeling aggrieved by 
the judgment of the probate court in any civil action 
may appeal therefrom to the district court for the county 
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in which said probate court is held, or to which it may 
be attached for judicial purposes. The party appealing 
shall be known as the appellant, and the adverse party 
as the respondent. 

Sec. 486. All appeals taken by virtue of the provis- 
ions of the last section shall be perfected within thirty 
days from the rendition of the judgment appealed from, 
and shall be tried de novo, in said district court. 

Src. 487. The appeal shall be taken by filing with 
the clerk of the court in which the judgment appealed 
from is entered, or with the judge of said court, if there 
be no clerk, a notice stating the appeal from the same, 
and serving a copy of such notice upon the adverse party 
or his attorney. 

Sec. 438. The party appealing shall file with the 
judge or clerk of said court, within five days from the 
filing of the notice of appeal, as provided in the last 
section, an undertaking in double the amount of the 
judgment appealed from, or if the judgment be for the re- 
` covery of specific personal property, in double the value of 
such property, with at least two sufficient sureties, and con- 
ditioned that the party appealing will pay any judgment 
that may be rendered against him in the district court, as 
well as all costs that may be awarded against him, and 
for the prosecution of such appeal with effect. 

Sec. 439. If the party appealing be the party. in 
whose favor judgment was rendered, he shall likewise 
execute and file an undertaking as aforesaid, in a sum 
equal to double the amount of the costs in the case, con- 
ditioned to pay all costs that may be adjudged against 
him, and for the prosecution of such appeal with effect. 

Sec. 440. The undertaking provided for in the two 
preceding sections, shall be accompanied by the affidavit 
of the sureties that they are residents of the county, and 
householders or freeholders thereof, and each worth the 
amount specified in the undertaking, over and above their 
debts, liabilities, and property by law exempt from exe- 
cution, but several sureties may state that they are worth 
less than the amount mentioned in the undertaking, be- 


159 


Appeals uns 
der last sec- 
tion. 


How ap peal 
may be 


Undertaking 
on appeal. 


When an un- 
dertaking for 
sts to be 


Justification 
of sureties 
under two 
preceding 
chapters, 


160 


Transcr]pt on 
appeal, 


Stay of] pro- 
ceedingy in 


Sheriff to 
execute pro- 
cess of pro 
pate court. 


CODE OF CIVIL PROCEDURE. 


side such exemptions, if the whole amount equals the 
amount of two sufficient sureties. l 

Sec. 441. Within ten days after filing the notice of 
appeal and undertaking provided for in the preceding 
sections, and payment of fees therefor, the said judge 


or clerk of said court shall make a full and comple tran- 


script from the docket of all proceedings had in said ac- 
tion, and transmit the same, together with the complaint, 
answer, motions, pleadings, and all other papers pertain- 
ing to or belonging to said cause, to the clerk of said dis- 
trict court. 

Sec. 442. If any execution shall have been issued 
upon a judgment appealed from, the judge or clerk 
of said court, upon receiving the notice and undertaking 
as hereinbefore provided, shall issue an order directing 
the officer having such execution in his possession, or 
charged with the execution of the same, to stay all pro- 
ceedings thereunder. Such officer, upon the payment of 
his fees for services rendered on such execution, shall 
thereupon relinquish all.property levied upon by him, 
and deliver the same, together with all money collected 
from sales or otherwise, to the judgment debtor. 

Sec. 443. If the party appealing to the district 
court, as provided in this act, shall fail to reduce or en- 
large the judgment appealed from, ten dollars or more, 
or revise the same in said district court, he shall not re- 
cover any of the costs of appeal. 

Sec. 444. Thatall appeals taken by virtue of this act 
shall be tried in the district court upon the papers in the 
cause, as if the same had originally been instituted in 
said court, unless said court, upon such terms as may be 


` just, allow other papers to be filed therein, and both ap- 


pellant and respondent shall have the benefit of objection 

taken in said probate court. f 
Sec. 445. That the sheriffs of the different counties of 

this territory are charged with the execution of process 


Z issued from said probate court, in like manner as pro- 


vided for in cases in the district court, for which services 
they shall receive fees as provided by law. 
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TITLE XI. 
CHAPTER I.—Proceedings against Joint Debtors. 


Sec. 446. When a judgment is recovered against 
one or more of several persons jointly indebted upon an 
obligation, by proceeding as provided in section 75, 
those who were not originally served with the summons, 
and did not appear to the action, may be summoned to 
show cause why they should not be bound by the judg- 
ment in the same manner as though they had been orig- 
inally seryed with the summons. 

Src. 447. The summons, as provided in the lane sec- 
tion, shall describe the judgment and require the person 
summoned to show cause why he should not be bound 
by it, and shall be served in the same manner, and re- 
turnable within the same time, as the original summons. 
Tt shall not be necessary to file a new complaint. 

Sec. 448. The surfimons shall be accompanied by an 
affidavit of the plaintiff, his agent, representative, or 
attorney, that the judgment or some part thereof remains 
unsatisfied, and shall specify the amount due thereon. 

Sec. 449. Upon such summons the defendant may 
answer within the time specified therein, denying the 
judgment or setting up any defense which may have 
arisen subsequently; or he may deny his liability on the 
obligation upon which the judgment was recovered, ex- 


cept a discharge from such liability by the statute of lim- _ 


itations. 


Sec. 450. If the defendant in his answer deny the 
Judgment or set up any defense which may have arisen 
subsequently, the summons, with the affidavit annexed, 
and the answer, shall constitute the written allegations 
in the case; if he deny his liability on the obligation 
upon which the judgement was recovered, a copy of the 
original complaint and judgment, the summons, with the 
affidavit annexed, and the answer, shall constitute sucht 
written allegations. 
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Sec. 451. The issues formed may be tried as in other 
cases; but when the defendant denies in his answer any 
liability on the obligations upon which the judgment is 
rendered, if a verdict be found against him, it shall be 
for the amount remaining unsatisfied on such original 
judgment, with interest thereon. 


CHAPTER II.—Confession of Judgment without Action. 


Src. 452. A judgment by confession may be entered 
without action, either for money due or to become due, 
or to secure any person against contingent liability on 
behalf of the defendant, or both, in the manner pre- 
scribed by this chapter. Such judgment may be entered 
in any court having jurisdiction for like amounts. 

Sec. 453. A statement in writing shall be made and 
signed by the defendant, and verified by his oath, to the 
following effect: 

First. It shall authorize the entry of judgment for a 
specified sum. 

Second. If it be for money due or to become due, it 


| shall state concisely the facts out of which it arose, and 


shall show that the sum confessed therefor is justly due 
or to become due. 

Third. If it be for the purpose of securing the 
plaintiff against a contingent liability, it shall state con- 
cisely the facts constituting the liability, and shall show 
that the sum confessed therefor does not exceed the same. 

Sec. 454. The statement shall be filed with the clerk 
of the court in which the judgment is to be entered, who 
shall endorse upon it and enter in the judgment book a 


judgment en- judgment of such court for the amount confessed, with 


costs. The statement and affidavit with the judgment 
endorsed shall thereupon become the judgment roll. 


CHAPTER III.—Submitting a Controversy without Action. 


Sec. 455. Parties to a question in difference which 
might be the subject of a civil action, may without action 
agree upon a case containing the facts upon which the 
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cbutroversy depends, and present a submission of the 
same to any court which should have jurisdiction if an 
action had been brought; but it must appear by affidavit 
that the controversy is real, and the proceedings in good 
faith, to determine the rights of the parties. The court 


shall thereupon hear and determine the case and render. - 


judgment thereon, as if an action were depending. 

Sec. 456. Judgment shall be entered in the judgment 
book as in other cases, but without costs for any proceed- 
ing prior to the trial. The case, the submission, and a 
copy of the judgment, shall constitute the judgment roll. 

Sec. 457. The judgment may be enforced in the 
same manner as if it had been rendered in an action, and 
shall be in the same manner subject to appeal. 


CHAPTER IV.— Offer of the Defendant to Compromise 
the Whole or Part of an Action. 


Suc. 458. The defendant may at any time before the 
trial or judgment, serve upon the plaintiff an offer to 
allow judgment to be taken against him for the sum or 
property, or to the effect therein specified. If the plaintiff 
accept the offer and give notice thereof within five days, 
he may file the summons, complaint, and offer, with an 
affidavit of notice of acceptance, and the clerk shall there- 
upon enter judgment accordingly. If the notice of ac- 
ceptance be not given, the offer shall ‘be deemed with- 
drawn and shall not be given in evidence; and if the 
plaintiff fail to obtain a more favorable judgment, he 
shall not recover costs, but shall pay the defendant’s costs 
from the time of the offer. 


CHAPTER V.— Of Arbitrations. 


Sec. 459. Persóns capable of contracting may sub- 
mit to arbitration any controversy which might be the sub- 
ject of a civil action between them, except a question of 
title to real property in fee or for life. This qualification 
shall not include questions relating merely to the parti- 
tion or boundaries of real property. 
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Src. 460. The submissidn to arbitration shall be in 
writing, and may be to one or more persons. 

Src. 461. It may be stiptilated in the submission that 
it be entered as an order of the probate court or of the 
district court, for which purpose it shall be filed with the 
clerk of the court. The clerk shall thereupon enter into 
his register of actions a note of the submission, with the’ 
names of the parties, the names of the arbitrators, the 
date of the submission, when filed, and the time limited 
by the submission, if any, within which the award shall 
be made. When so entered the submission shall not be 
revoked without the consent of both parties. The arbi- 
trators may be compelled by the court to make an award, 
and the award may be enforced by the court in the same 


- manner asa judgment. If the submission be not made 


an order of the court, it may be revoked at any time be- 
fore award is made. 

Sec. 462. Arbitrators shall have power to appoint a 
time and place for hearing; to adjourn from time to time; 
to administer oaths to witnesses; to hear allegations and 
evidence of the parties, and to make award thereon. 

Sec. 463. All the arbitrators shall meet and act to- 
gether during the investigation; but when met, a major- 
ity may determine any question. Before acting they 
shall be sworn before an officer authorized to administer 
oaths, faithfully and fairly to hear and examine the alle- 
gations and evidence of the parties in relation to the mat- 
ter in controversy, and to make a just award according 
to their understanding. 

Sec. 464. The award shall be in writing, signed by 
the arbitrators, or a majority of them, and delivered to 
the parties. When the submission is made an order of 
the court, the award shall be filed with the clerk, and a 
note thereof made in his register. After the expiration 
of five days from the filing of the award, upon the appli- 
cation of a party, and on filing an affidavit showing that 
notice of filing the award has been served on the adverse 
party or his attorney, at least four days prior to such 
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application, and that no order staying the entry of judg- 
ment has been served, the award shall be entered by the 
clerk in the judgment book, and shall thereupon have 
the effect. of a judgment. 

Sec. 465. The court, on motion, may vacate the 
award upon either of the following grounds, and may 
order a new hearing before the same arbitrators, or not, 
at its discretion : 

First. That it was procured by corruption or fraud. 

Second. That the arbitrators were guilty of miscon- 
duet, or committed gross error in refusing, on cause 
shown, to postpone the hearing or refusing to hear per- 
tinent evidence, or otherwise acted improperly, in a man- 
ner by which the rights of the party were prejudiced. 

Third. That the arbitrators exceeded their powers in 


making their award; or that they refused or improperly. 


omitted to consider a part of the matter submitted to 
them; or that the award is indefinite, or cannot be per- 
formed. 

Sec. 466. The court may, on motion, modify or cor- 
rect the award where it appears — 

First. That there was a miscalculation in figures 
upon which it was made, or that there is a mistake in the 
description of some person or property therein. 

Second. Whena part of the award is upon matters 
not submitted, which part can be separated from other 
parts, and does not affect the decision on the matters 
submitted. 

Third. When the award, though imperfect in form, 
could have been amended if it had been a verdict or the 
imperfection disregarded. 

Sec, 467. The decison upon the motion shall be sub- 
ject to appeal in the same manner as an order which is 
subject to appeal in a civil action; but the judgment en- 
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Seo. £68. If a submission to arbitration be revoked 
and an action be brought therefor, the amount to be re- 
covered shall only be the costs and damages sustained in 
preparing for and attending the arbitration. 
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CHAPTER VI. 


Sec, 469. Every direction of a court or judge made 
or entered in writing, and not included in a judgment, is 
denominated an order. An application for an order isa 
motion. 

Sec. 470. Motions shall be made in the county in 
which the action is brought, or in any adjoining county 
in the same district: Provided, however, That in case 
of the absence of the judge of the district from his 
district, such motion may be made before the judge of 
any adjoining district. Written notice of a motion, as 
provided. in this act, shall only be required in case of a 
motion made out of term time. Notice of a motion 
made in term time, except those made during the pro- 
gress of a trial, shall be entered in a book to be kept for 
that purpose, and called the “ motion book;” and such 
motion shall be for hearing after twenty-four hours from 
the time such notice is entered in the motion book. 

Sec. £71. When a written notice of a motion is 
necessary, it shall be given, if the court be held i in the 
same district with both parties, five days before the time 
appointed for the hearing, otherwise ten days? but the 
court or judge may prescribe a shorter time. 

Sec. £72, When a notice.of motion is given, or an 
order to show cause is made returnable before a judge 
out of court, and at the time fixed for the motion, or on 
the return day of the order, the judge is unable to hear 
the parties, the matter may be transferred by his order 
to some other judge before whom in might: originally 
have been brought. 

Sec. £738. Whenever an order for the payment of a 
sum of money is made by a court, pursuant to the pro-- 
visions of this code, it may be enforced by execution in 
the same manner as if it were a judgment. 


CHAPTER VII.—wNotices and Filing and Service of 
Papers. 
Src. 474. Notices must be in writing, and notices 
and other papers may be served upon the party or attor- 
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ney in the manner prescribed in this chapter, when not 
otherwise provided by this code. 

Sec. 475. The service may be personal, by delivery 
to the party or attorney on whom the service is required 
to be made, or it may be as follows: 

First. If.upon an attorney; it may be made during 
his absence from his office by leaving the notice or other 
papers with his clerk therein, or with a person having 
charge thereof; or when there is no person in the office, 
by leaving them, between the hours of eight in the morn- 
ing and six in the afternoon, in a conspicuous place in 
the office; or if it be not open so as to admit of such 
service, then by leaving them at the attorney’s residence 
with some person of suitable age and discretion; and if 
his residence be not known, then by putting the same, en- 
closed in an envelope, into the post office, directed to such 
attorney. r 

Second. If upon & party, it may be made by leaving 
the notice or other paper at ‘his residence, between the 
hours of eight in the morning and six in the evening, 
with some person of suitable age and discretion ; and if 
his residence be not known, by putting the same, enclosed 
in an envelope, into the post office, directed to such party. 

Sec. 476. Service by mail may be made when the 
person making the service and the person on whom it is 
to be made reside in different places, between which 
there is a regular communication by mail. 

Sec, 477. In case of service by mail-the notice or 
other paper shall be depositéd in the post office, addressed 
to the person on whom it is to be served, at his place of 
residence, and the postage paid. And in such case the 
time of service shall be increased one day for every 
twenty-five miles distance between the place of deposit 
and the place of address: Provided, ‘That service in 
any casé shall be deemed complete at the end of forty 
days from the date of its deposit in the post office. 

Sec. 478. A defendant shall be deemed to appear in 
action when he answers, demurs, or gives the plaintiff a 
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written notice of his appearance, or when an attorney 
gives notice of an appearance for him. After appear- 
ance, a defendant, or his attorney, shall be entitled 
to notice of all subsequent proceedings of which notice 


is required to be given. But when a defendant has not 
appeared, service of notice or papers need not be made 


upon him, unless he be imprisoned for want of bail. 

Sec. 479. When a plaintiff or a defendant who has 
appeared resides out of the territory and has no attorney 
in the action or proceeding, the service may be made on 
the clerk for him. But in all cases where the party has 
an attorney in the action or proceeding, the service of 
papers when required shall be upon the attorney instead 
of the party, except of subpcenas, writs, and other pro- 
cess, issued in the suit, and of papers to bring him into 
contempt. 

Sec. 480. The foregoing provisions of this chapter 
do not apply to the service of a summons or other pro- 
cess, or of any paper to bring a party into contempt. 


CHAPTER VIII.—Of Costs. 


Sec. 481. The measure and mode of compensation of 
attorneys and counsellors shall be left to the agreement, 
express or implied, of the parties; but there shall be 
allowed to the prevailing party in any action in the 
supreme court, district courts, and probate courts, his 
costs and necessary disbursements in the action or special 
proceeding in the nature of an action. 

Src. 482. Cost may be allowed, of course, to the 
plaintiff upon a judgment in his favor, in the following 
CASES : i 

First. In an action for the recovery of real property. 

Second. In an action to recover the possession of 
personal property when the value of the property 
amounts to fifty dollars or over. Such value shall be 
determined by the jury, court, or referee by whom the 
action is tried. 

Third. In an action for the recovery of money or 
damages when plaintiff recovers fifty dollars and over. 
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Fourth. In special proceedings in the nature of an 
action. 

Sec. 483. When several actions are brought on one 
bond, undertaking, promissory note, bill of exchange, or 
other instrument in writing, or in any other case for the 
same cause of action, against several parties who might 
have been joined as defendants in the same action, no 
costs shall be allowed to the plaintiff in more than one 
of such actions, which may be at his election, if the 
party proceeded. against in the other actions were, at the 
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commencement of the previous action, openly within the - 


territory; but the disbursements of the plaintiff shall 
be allowed to him in each action. 

Src. 484. Costs shall be allowed, of course, to the 
defendant, upon a judgment in his favor in the actions 
mentioned in section 482 of this act, and in a special 
proceeding in the nature of an action. 

Src. 485. In othesactions than those mentioned in 
section 482 of this act, costs may be allowed or not; 
and, if allowed, may be apportioned between the parties 
on the same or adverse sides, in the discretion of the 
court; but no costs shall be allowed in an action for the 
recovery of money or damages when the plaintiff recov- 
ers less than fifty dollars; nor in an action to recover 
the possession of personal property when the a of 
the property is less than fifty dollars. 

SEC. 486. When there are several defendants in the 
actions mentioned in section 482 of this act, not united 
in interest, and making ‘separate defenses by separate 
answers, and the plaintiff fails to recover judgment 
against -all, the court shall award costs to such of the 
defendants as have judgment in their favor. 

SEO. 487. In the following cases the costs of an 
appeal shall be in the discretion of the court: 

First. When a new trial is ordered. 

Second. When a judgment is modified. 

Src. 488. The fees of referees shall be eight dollars 
to each for every day spent in the business of the refer- 
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ence; but the parties may agree in writing upon any 
other rate of compensation, and thereupon such rate shall 
be allowed. 

Src. 489. In all cases of appeal from the judgment 
of probate court or justice of the peace, when the judg- 
ment of such probate court or justice of the peace shall 
et Ae be wholly affirmed or reversed, the party succeeding shall: 
appeal frdm recover from the opposite party his costs, not only in the 
usticers district court, but before the probate court or justice of 
the peace, and shall have his execution therefor. When 
the judgment of the court below shall be affirmed in 
part, then the court shall divide the costs between the 
parties according to the justice of the case. 

Sec. 490. When an application is made to a court 

or referee to postpone a trial, the payment of the costs 
Costs on poft- : . . 
ponement fof occasioned by the postponement may be imposed, in the 
discretion of the court or referee, as a condition of grant- 
ing the same. 

Sec. 491. When, on an action for the recovery of 
money only, the defendant in his answer alleges that be- 
fore the commencement of the action he tendered to the 
plaintiff the full amount to which he was entitled, and 
thereupon deposits in court for the plaintiff the amount 
so tendered, and the allegation be found to be true, the 
plaintiff shall not recover costs, but shall pay costs to the 
defendant. 

Src. 492. In an action prosecuted or defended by 
an executor, administrator, or trustee of express trust, 
or a person expressly authorized by statute, costs may be 
recovered as in action by and against a person prosecut- 


Costs in easds ing or defending his own right; but such costs shall by 
by or against the judgment be made chargeable only upon the estate, _ 
trator or fund, or party represented, unless the court shall direct 


the same to be paid by the plaintiff or defendant, person- 
ally, for the mismanagement or bad faith in the action 
or defense. ? 

Sec. 493. When the decision of a court of inferior 
jurisdiction in a special proceeding is brought before a 


LAWS OF MONTANA TERRITORY. 


court of higher jurisdiction for a review in other way 
than by appeal, the same costs shall be allowed as in 
causes on appeal, and may be collected by execution, or 
in such manner as the court may direct, according to the 
nature of the case. 

Sec. 494. The party in whose favor judgment-is 
rendered, and who claims his costs, shall deliver to the 
clerk of the court, within two days after the verdict or 
decision of the court, a memorandum of the items of his 
costs and necessary disbursements in the action or pro- 
ceeding; which memorandum shall be verified by the 
oath of the party, or his attorney, stating that the items 
are correct, and that the disbursements have been neces- 
sarily incurred in the action or proceeding. 

Src. 495. But such memorandum need not include 
the legal fees or costs of any officer of the court, or any 
witness fees when an affidavit of such witness’ attendance 
is required by law to be made. 

Sec. 496. If any party shall include in such -mem- 
orandum any item to which he is not entitled, or if any 
clerk, sheriff, referee, or other officer shall include such 
item in the taxed costs, and a motion to retax the same 
shall be. made by the party against whom the same is 
taxed, and if such motion to retax shall prevail, there 
shall be taxed, as a part of the cost of such motion, a 
docket fee of $25, and judgment therefor, with the 
other costs allowed by law, shall be entered against the 
party, sheriff, referee, clerk, or other officer who so un- 
lawfully taxed the same, and the same may be off-set 
against any costs or judgment in favor of the party or 
officer so improperly taxing such cost, and against the 
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party making such motion; or if no such judgment ex- 


ists, the court may direct that the party making such 
motion have execution therefor. 

Sec. 497. A party dissatisfied with the costs claimed 
may, within ten days after notice of filing of the bill of 
costs, file a motion to have the same taxed by the court 


Motion to re- 
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in which the judgment was rendéred, or by the judge _ 


thereof, at chambers. 
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Sec. 498. Provided, however, That no allowance or 
charge shall be made for the attendance of witnesses, 


l- unless the witness shall make affidavit before the clerk 


of the number of days he or she actually attended, and 
of the distance he or she shall have traveled, and that 
such attendance was at the instance of one or both par- 
ties, or his, her, or their attorney. 

Sec. 499. Whenever costs are awarded to a party by 
an appellate court, if he claims such costs he must, 
- within thirty days after the remittitur is filed with the 
clerk below, deliver to such clerk a memorandum of his 
costs, verified as prescribed by the preceding section, and 
thereafter he may have an execution therefor, as upon a 
judgment. 

Src. 500. The clerk shall include in the judgment 
entered up by him any interest on the verdict or decision 
of the court, from the time it was rendered or made, and 
the costs, if the same have been taxed or ascertained, and 


md he shall, within two days after the same shall be taxed 


or ascertained, if not included in the judgment, insert 
the same in a blank left in the judgment for that pur- 
pose, and shall make a similar insertion of the costs in 
the copies and docket of the judgment. 

Src. 501. When a plaintiff in an action resides out of 
the territory, or is a foreign corporation, security for the 
costs and charges which may be awarded against such 
plaintiff may be required by the defendant. When re- 
quired, all proceedings in the action shall be stayed until 
an undertaking, executed by two or more persons, be filed 
with the clerk, to the effect that they will pay such costs and 


of charges as may be awarded against the plaintiff by judg- 


ment, or in the progress of the action, not exceeding the 
sum of three hundred dollars. A new or additional un- 
dertaking may be ordered by the court or judge, upon 
proof that the original undertaking is insufficient security, 
and proceedings in the action stayed until such new addi- 
tional undertaking be executed and filed. 
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Src. 502. “After the lapse of thirty days from the 
- service of notice that security is required, or of an order 
that new or additional security, upon proof thereof, and 
that no undertaking, as required, has been filed, the court 
or judge may order the action to be dismissed. 

Sec. 503. That any person may commence and pros- 
ecute an action in any of the courts in this territory who 
will file an affidavit, stating that he has a good cause of 
action, that he is unable to pay the costs in money, or to 
procure security to secure the same; then itis hereby 
made the duty of the officers of the courts to issue all 
writs, and serve the same, without demanding or receiv- 
ing their fees in advance. 

Src. 504. Whenever it shall be necessary for any ter- 
ritorial, district, or county officer to commence, prosecute, 
or defend any suit by attachment, or otherwise, on behalf 
and in the name of the territory of Montana, under the 
provisions of any statute of this territory, such officer 
shall so commence, prosecute, or defend any such suit 
without giving bond; nor shall any such officer, when 


prosecuting any suit on behalf of the territory, or any f 


county thereof, be required to pay or deposit any fee or 
amount before or during the prosecution of any such suit; 
nor shall any officer so prosecuting or defending be taxed. 
with costs or damage, but such cost or damage, when such 
officer shall fail to sustain his suit, shall be taxed to -the 
said county or territory, as the case may be. 

‘Sec. 505. Each party to a civil action shall be re- 
quired to pay the fees fixed by law.for the performance of 
any service or duty by any officer of such court at the 
instance of such party at the time such service is rendered, 
except in the case hereinbefore mentioned; and no such 
officer shall be required to perform such service or duty 
unless the fees fixed therefor shall, on demand, be first 
paid or tendered. l 


CHAPTER [X.— Miscellaneous Provisions. 


Sec. 506. The supreme court, and each of the district 
courts, shall respectively have power to make rules and 
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regulations for governing their practice and procedure in 
reference to all matters not provided for by law. 

Sec. 507. The judges of the supreme court, of the 
district courts, and of the probate courts, shall have power, 
in any part of the territory, and justices of the peace 
within their respective counties shall have power, to take 
and certify: 

First. The proof and acknowledgment of a convey- 
ance of real property, or any other instrument required 
to be proved or acknowledged. 

Second. An affidavit to be used in any court of jus- 
tice in this territory. 

Sec. 508. No action or proceeding in a court of jus- 
tice shall be affected by a vacancy in the office of all or 
any of the judges, or by a failure of a term thereof. 

Sec. 509. Every written proceeding in a court of jus- 
tice in this territory, or before a judicial officer, shall be 
in the English language, but such abbreviations as are now 
commonly used in that language may be used, and num- 
bers may be expressed by figures or numerals, in the cus- 
tamary manner. 

Sec. 510. Each of the following courts, and no others, 
shall have a seal: 

First. The supreme court. 

Second. The district courts. 

Third. The probate courts. 

Sec. 511. The clerk of each court shall keep the seal 
thereof. . 

Src. 512. "The seal may be affixed by impressing it 
upon the paper, or on a substance attached to the paper 
and capable of receiving the impression. 

Sec. 513. The courts of justice may be held, and. 
judicial business may be transacted, on any day exceptas 
provided in the next section. 

Sec. 514. No court shall be opened, nor shall any 
judicial business be transacted, on Sunday, New Year’s 
day, Fourth of July, Christmas day, Washington’s birth- 
day, Thanksgiving day, or on a general election, except 
for the following purposes: 


a oe 
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First. To give, upon’ their request, instructions to a 
jury then deliberating on their verdict. 

Second. To receive a verdict or discharge a jury. 

Third. For the exercise of the powers of a magis- 
trate in a criminal action, or in a proceeding of a crim- 
inal nature. sf 

Fourth. When it shall appear, by the affidavit of the 
plaintiff, or some one in his behalf, in cases for the re- 
covery of specific personal property, that the defendant is 
about to conceal, dispose of, or remove such property out 
of the jurisdiction of the court, an order for taking 
possession of the same may be issued on any day. 

Fifth. When an application for a writ of attachment 
is made, and it shall appear by the affidavit of the plaintiff, 
or some one in his behalf, that the defendant is about to 
dispose of, conceal, or remove property subject to execu- 
tion or attachment, out of the jurisdiction of the court, 
a writ of attachment niay be issued on any day. 

When the day fixed for the opening of a court shall 
fall on any of the days mentioned in this section, the 
court shall stand adjourned until the next succeeding 
day. When, on the day appointed for the commence- 
ment of any term of the supreme or district court, the 
judges or judge of such court being nat present to hold 
the same, the clerk of the court shall adjourn such term 
of court, from day to day, until the expiration of one 
week from the day appointed for the commencement of 
the term, noting such adjournment in the minutes each 


day; and if the judges or judge of such court be not then ; 


_ present to hold such term on the day one week from the 
time appointed for such term to commence, the clerk shall 
adjourn the court for the term, and make an entry on the 
minutes thereof. If the judges or judge shall appear on 
any day to which the court has been adjourned by the clerk, 
as above provided, the court shall proceed in the same 
manner and with the same effect as if the judges or judge 
had been present and the court had been regularly opened 
on the day appointed for the term to commence. 
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Sec. 515. Every court of justice, except a justice’s 
court, shall sit at the county seat of the county in which it 
it is held, except as may be otherwise provided by law. 
No justice of the peace shall hold a court in any other 
county or city than the one for which he shall have been 
elected. 

Sec. 516. In an action brought against a sheriff for 
an act done by virtue of his office, if he give written 
notice thereof to the sureties on any bend of indemnity 
received by him, the judgment recovered therein shall 
be sufficient evidence of his right to recover against such 
sureties; and the court or judge, in vacation, may, on 
motion, upon notice of five days, order judgment to be 
entered up against them for the amount so recovered, 
including costs. 

Src. 517. The clerk shall keep among the records 
of the court a register of actions; he shall enter therein 
the title of the action, with brief notes under it from 
time to time of all papers filed and proceedings had 
therein. 

Src. 518. When there are three referees or three 
arbitrators, all shall meet; but two of them may do any 
act which might be done by all. 

Sec. 519. The time within which an act is to be 
done, as provided in this act, shall be computed by ex- 
cluding the first day and including the last; if the last 
day be Sunday it shall be excluded. When the act to 
be done relates to the pleadings in the action, or the 
undertakings to be filed, or the justification of sureties, or 
the service of notices other than appeal, or the prepara- 
tion of statement, or of bills of exceptions, or of amend- 
ments thereto, the time allowed by this act may be ex- 
tended, upon good cause shown, by the court in which 
the action is pending, or the judge thereof, or, in the 
absence of such judge from the county in which the action 
is pending, by the probate judge; but such extension 
shall not exceed thirty days beyond the time prescribed 
by this act, without the consent of the adverse party. 
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Sec. 520. An affidavit, notice, or other paper, with- 
out the title of the action or proceeding in which it is 
made, or with a defective title, shall be as valid and 
effectual for any purpose as if duly entitled, if it intelli- 
gibly refer to such action or proceeding. 

Src. 621. When a cause of action has arisen in an- 
other state or territory, or in a foreign country, and by 
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tained against a person by reason of the lapse of time, an 
action thereon shall not be maintained against him in this 
territory except in favor of a citizen thereof, who has 
held the cause of action from the time that it accrued. 

Sec. 522. Words used in this act in the present 
tense shall be deemed to include the future as well as 
the present; words used in the singular number shall be 
deemed to include the plural, and the plural the singu- 
lar; and words used to include the masculine gender, 
shall include the feminine gender; writing shall be 
deemed to include printing or printed paper; oath to 
include affirmation or declaration ; signature or subscrip- 
tion to include mark, when the person cannot or is un- 
able to write, his name being written near it, and wit- 
nessed by a person who writes his own name as a witness. 

Sec. 523. In all cases where an undertaking, by the 
provisions of this act, is required, it shall be the duty of 
the person taking the same to require the sureties to ac- 
company the same with an affidavit that they are each 
worth the sum specified in the undertaking, over and 
above their just debts, liabilities, and property exempt 
by law from execution: Provided, That when the 
amount specified in the undertaking exceeds three thou- 
sand dollars, and there are more than two sureties there- 
on, they may state, in their affidavits, that they are sev- 
erally worth amounts less than that expressed in the 
undertaking, if the whole amount be equivalent to that 
of two sufficient sureties. 

Src. 524. Whenever property has been taken by an 
officer, under a writ of attachment, in pursuance of the 
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provisions of this act, and it shall be made to appear 
satisfactorily to the court, or a judge thereof, or a probate 
judge, that the interest of the parties to the action will 
be subserved by a sale thereof, the court or judge may 
order sugh property to be sold, in the same manner as 
property is sold under an execution, and the proceeds to 
be deposited in court, to abide the judgment in the action. 
Such order shall be made only upon notice to the adverse 
party or his attorney, in case such party has been per- 
sonally served with summons in the action. 

Sec. 525. <A copy of any record, or document, or 
paper, in the custody of a public officer of this territory, 
or of the United States within this territory, certified 
under the official seal, or verified by the oath of such 
officer to be a true, full, and correct copy of the original 
in his custody, may be read in evidence in an action or 
proceeding in the courts of this territory, in the like 
manner, and with the like effect, as the original could be 
if produced. 

Sec. 526. The supreme court, the several district 


_ courts, and the several probate courts of this territory, 


shall be courts of record. 

Sec, 527. The sittings of every court of justice shall 
be public, except as provided in the next section. 

Src. 528. In an action for divorce, the court may 
direct the trial of any issue of fact joined therein to be 
private, and upon such direction all persons may be ex- 
cluded except the officers of the court, the parties, their 
witnesses, and counsel. 

Sec. 529. Every court shall have power: 

First. To preserve and enforce order in its immediate 
presence. E 

Second. To enforce order in the proceedings before 
it, or before a person or persons empowered to conducta , 
judicial investigation under its authority. 

Third. To compel obedience to its lawful judgments, 
orders, and process, and to the lawful orders of its judge 
out of court'in an action or proceeding pending therein. 
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Fourth. To control, in furtherance of justice, the 
conduct of its ministerial officers. 

Src. 530.. A judge shall not act as such in any of 
the following cases: In an action or proceeding to 
which he is a party, or in which he is interested; when 
he is related to either party by consanguinity or affinity 
within the third degree; or when he has been attorney 
or counsel for either party in the action or proceeding. 

Sec. 531. A judge shall not act as attorney or coun- 
sel in a court in which he is a judge, or in an action or 
proceeding removed therefrom to another court for 
review, or in any action or proceeding from which an 
appeal may lie in his own court. 

Src. 582. A judge of the supreme court, or of the 
district court, shall not act as attorney or counsel in 
any court, except in an action in which he is a party to 
the record. 

Sec. 533. A judge or justice of the peace shall not 
have a partner acting as attorney or counsel in any court 
in this territory. : 

Sec. 534, If an application for an order, made to a 
judge of a court in which the action or proceeding is 
pending, be refused, in whole or in part, or be granted 
conditionally, no subsequent application for the same 
order shall be made to any other judge, except of a 
higher court: Provided, That nothing in this section 
shall be so construed as to apply to motions refused for 
any informalities in the papers or proceedings necessary 
to obtain an order. 

Sec, 535. A violation of the last section may be pun- 
ished as a contempt, and an order made contrary there- 
to may be revoked by the judge who made it, or vacated 
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CHAPTER I.— Of the Writ of Certiorori and Mandamus. 


Sec. 586. The writ of certiorari may be denominated 
the writ of review. 
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Sec. 537. This whit may be granted, on application, 
by any court of this territory except a justice’s, probate, 
or mayor’s court. The writ shall be granted in all cases 
when an inferior tribunal, board, or officer exercising 
judicial functions, has exceeded the jurisdiction of such 
tribunal, board, or officer, and there is no appeal, nor, in 
the judgment of the court, any plain, speedy, and ade- 
quate remedy. 

Sec. 588. The application shall be made on affidavit 
by the party beneficially interested ; and the court may 
require a notice of the application to be given to the ad- 
verse party, or may grant an order to show cause why it 
should not be allowed, or may grant the writ without 
notice. 

Sec. 539. The writ may be directed to the inferior 
tribunal, board, or officer, or to any other person having 
the custody of the record or proceedings to be certified ; 
when directed to a tribunal, the clerk, if there be one, 
shall return the writ with the transcript required. 

Sec. 540. The writ of review shall command the 
party to whom it is directed to certify fully to the court 
issuing the writ, at a specified time and place, and annex 
to the writ a transcript of the record and proceedings 
(describing or referring to them with convenient cer- 
tainty), that the same may be reviewed by the court; and 
requiring the party in the meantime to desist from fur- 
ther proceedings in the matter to be reviewed. 

Sec. 541. If a stay of proceedings be not intended, 
the words requiring the stay shall be omitted from the 
writ; these words may be inserted or omitted, in the 
sound discretion of the court, but if omitted, the power 
of the inferior court or officer shall not be suspended, 
nor the proceedings stayed. 

Sec. 542. The writ shall be served in the same man- 
ner as a summons in a civil action, except when other- 
wise expressly directed by the court. 

Src. 543. The review upon this writ shall not be 
extended further than to determine whether the inferior 
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tribunal, board, or officer, has regularly pursued the 
authority of stil tribunal, board, or officer. 

Sec. 544. If the return of the writ be defective the 
court may order a further return to be made. When a 
full retarn has been made the court shall proceed to hear 
the parties, or such of them as may attend for that pur- 
pose, and may thereupon give judgment either affirming 
_ or annulling or modifying the proceedings below. 

Sec. 545. A copy of the judgment, signed by the 
clerk, shall be transmitted to the inferior tribunal, board, 
or officer having the custody of the record or proceeding 
certified up. . 

Sec. 546. A copy of the judgment, signed by the 
clerk, entered upon, or attached to the writ and return, 
shall constitute the judgment roll. If the proceeding 
be had in any other than the supreme court, an appeal 
may be taken from the judgment in the same manner 
and upon the same terms as from a judgment in a civil 
action. S 


CHAPTER IL— The Writ of Mandate, or Mandamus. 


Sec. 547. The writ of mandamus may be denomin- 
ated the writ of mandate. 

Sec. 548. It may be issued by any court in this ter- 
ritory, except a justice’s, probate, or mayor’s court, to 
any inferior tribunal, corporation, board, or person; to 
compel the performance of an act which the law specially 
enjoins as a duty resulting from an office, trust, or 
station; or to compel the admission of a party to the 
use and enjoyment of a right or office to which he is en- 
titled, and from which he is unlawfully precluded by 
such inferior tribunal, corporation, board, or person. 

Sec. 549. The writ shall be issued in all cases where 
there is not a plain, speedy, and adequate remedy in the 
ordinary course of law. It shall be issued upon affidavit, 
on the application of the party beneficially interested. 

Src. 550. The writ shall be cither alternative or 
_ peremptory; the alternative writ shall state generally 
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"the allegation against the party to whom it is directed, 


and command such party, immediately after the receipt 
of the writ, or at some other specified time, to do the 
act required to be performed, or to show cause before the 
court, at a specified time and place, why he has not done 
so. The peremptory writ shall be in a similar form, 
except that the words requiring the party to show cause 
why he has not done as commanded shall be omitted, 
and a return day shall be inserted. 

Sec. 551. When the application to the court is made 
without notice to the adverse party, and the writ be 
allowed, the alternative shall be first issued; but if the 
appli¢ation be upon due notice, and the writ be allowed, 
the peremptory writ may be issued in the first in- 
stance. The notice of the application, when given, 
shall be at least ten days. The writ shall not be granted 
by default. ‘The case shall be heard by the court, 
whether the adverse party appear or not. 

Sec. 552. On the return of the alternative, or the 
day on which the application of the writ is noticed, or 
such further day as the court may allow, the party on 
whom the writ or notice shall have been served may 
show cause by answer, under oath, made in the same 
manner as an answer to a complaint in a civil action. 

Sec. 558. If an answer is made which raises a ques- 
tion as to a matter of fact essential to the determination 
of the motion, and affecting the substantial rights of the 
parties, and upon the supposed truth of the allegation 
on which the application for the writ is based, the court 
may, in its diseretion, order the question to be tried Dbe- 
fore a jury, and postpone the argument until such trial 
can be had, and the verdict certified to the court., The 
question to be tried shall be distinctly stated in thée‘order 
for trial, and the county shall be designated in which’ 
the same shall be had. The order may also direct the 
jury to assess any damages which the applicant may 
have sustained, in case they find for him. 
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Szo. 554. On the trial the applicant shall not be 
precluded by the answer of any valid objection to its 
sufficiency, and may countervail it by proof, either in di- 
rect denial or by way of avoidance. 

Sec. 555. The motion for a new trial must be made 
in the court in which the issue of fact is tried. : 

Sec. 556. If no notice of a motion for a new trial 
be given, or, if given, the motion be denied, the clerk, 
within five days after rendition of the verdict or denial 
of the motion, must transmit to the court in which the 
application for the writ is pending a certified copy of the 
verdict attached to the order of trial; after which either 
party may bring on the argument of the application, 
upon reasonable notice to the adverse party. 

Sec. 557. If no answer be made, the case must be 
- heard on the papers of the applicant. If the answer 
raises only questions of law, or puts in issue immaterial 
statements not affecting the substantial rights of the 
parties, the court must proceed to hear, or fix a day for 
hearing, the argument of the case. 

Szo. 558. If judgment be given for the applicant, he 
shall recover the damages which he shall have sustained, 
as found by the jury, or as may be determined by the 
court, or referees upon a reference to be ordered, together 
with costs; and for such damages and costs an execution 
may issue, and a peremptory mandate shall -also be 
awarded, without delay. 

Sec. 559. The writ must be served in the same 
manner as a summons in a civil action, except when 
otherwise expressly directed by order of the court. Ser- 
vice upon a majority of any of the members of any 
board or body is service upon the board or body, whether 
at the time of the service the board or body was in ses- 
sion or not. 

Sec. 560. When a peremptory mandate has been 
issued and directed to any inferior tribunal, corporation, 
board, or person, if it appear to the court that any mem- 
ber of such tribunal, corporation, board, or‘such person 
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upon whom the writ has been personally served, has, 
without just excuse, refused or neglected to obey the 
same, the court may, upon motion, impose a fine not ex- 
ceeding one thousand dollars. In case of a persistence 
in a refusal of obedience, the court may order the party 
to be imprisoned for a period not exceeding three 
months, and may make any orders necessary and proper 
for the complete enforcement of the writ! 


CHAPTER II.. Wit of Prohibition. 


Sec. 561. The writ of prohibition is the counter- 
part of the writ of mandate. It arrests the proceedings 
of any tribunal, corporation, board, or person, when such 
proceedings are without, or in excess of, the jurisdiction 
of such tribunal, corporation, board, or person, 

See. 662. It may be issued by any court except 
police or justice’s courts, to an inferior tribunal, or to a 
corporation, board, or person, in all cases where there is 
not a plain, speedy, and adequate remedy in the ordinary 
course of law. It is issued upon affidavit, on the appli- 
ration of the person beneficially interested. 

Sec, 563. The writ must-be either alternative or per- 
emptory. The alternative writ must state generally the 
allegation against the party to whom it is directed, and 
command such party to desist or refrain from further pro- 
ceedings in the action or matter specified therein, until 
the further order of the court from which it is issued, and 
to show cause before such court, at a specified time and 
place, why such party should not be absolutely restrained 
from any further proceedings in such action or matter. 
The peremptory writ must be in a similar form, except 
that the words requiring the party to show cause why he 
should not be absolutely restrained, ete., must be omitted 
and a return day inserted. 


Sec. 56-4. The provisions of the preceding chapter, 
except of the four first sections thereof, apply to this pro- 
ceeding. 
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Sec. 565. Writs of review, mandate, and prohibition, 
issued by the supreme court, or by the district court, 
may be made returnable and a hearing thereon be had at 
any time. 


TITLE XIIT.—Or Conremprs AND THEIR PUNISHMENTS, 


Src. 566. The following acts or omissions, in respect 
to a court of justice, or proceedings thercin, are contempts 
of the authority of the court: 

First. Disorderly, contemptuous, or insolent beha- 
vior towards the judge while holding court, tending to 
interrupt the due course of a trial or - other judicial pro- 
ceeding. 

Second. A breach of peace, boisterous conduct, or 
violent disturbance, tending to interrupt the due course 
of the trial or other judicial proceeding. 

Third. Misbehavior in office or other wilful neglect 
or violation of duty by an attorney, counsel, clerk, sher- 
iff, coroner, or other person appointed or elected to per- 
form a judicial or ministerial service. 

Fourth. Deceit or abuse of the process or proceedings 
of the court by a party to an action or special proceeding. 

Fifth. Disobedience of any lawful judgment, order, 
or process of: the court. 


Sixth. Assuming to be an officer, attorney, counsel of 


a court, and acting as such without authority. 

Seventh. Rescuing any person or property in the cus- 
tody of an officer by virtue of an order or process of 
such court. 

Eighth. Unlawfully detaining a dhe or party to 
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Ninth. Any other unlawful interference with the pro- 
cess or proceedings of a court. 

Tenth. Disobedience of a subpoena duly served, or 
refusing to be sworn or answer as a witness. 

Eleventh. When summoned as juror in a court, neg- 
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lecting to attend or sérve as such, or improperly convers- 
ing with a party to an action to be tried at such court, or 
with any other person, in relation to the merits of such 
action, or receiving a communication from a party or other 
person in respect to it, without immediately disclosing 
the same to the court. 5 

Twelfth. Disobedience by an inferior tribunal, mag- 
istrate, or officer, of the lawful judgment, order, or pro- 
cess of a superior court, or proceeding in an action or 
special proceeding contrary to law, after such action or 
special proceeding is removed from the jurisdiction of 
such infetior tribunal, magistrate, or officer. Disobe- 
dience of the lawful orders or process of a judicial offi- 
cer is also a contempt of the authortty of such officer. 

Sec. 567. Every person dispossessed or ejected from 
or out of any real property, by the judgment or process 
of any „court of competent jurisdiction, and who, not 
having the right so to do, re-enters into or upon, or takes 
possession of, any such real property, or induces or pro- 
cures any person not having the right so to do, or aids 


y or abets him therein, is guilty of a contempt of the court 


by which such judgment was rendered, or from which 
such process issued. Upon a ‘conviction of such con- 
tempt the court or justice of the peace must immediately 
issue an alias process, directed to the proper officer, and 
requiring him to restore the party entitled to the posses- 
sion of such property, under the original judgment or 
process, to such possession. 

Sec. 568. “When a contempt is committed in the 
immediate view and presence of the court or judge at 
chambers, it may be punished summarily, for which an 
order shall be made reciting the facts as occurring in 
such immediate view and presence, adjudging that the 
person proceeded against is thereby guilty of a contempt, 
and that he be punished as therein prescribed. When 
the contempt is not committed in the immediate view 
and presence of the court or judge at chambers, an affi- 
davit shall be presented to the court or judge of the facts 
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constituting the contempt, or a statement of the facts by 
the referees or arbitrators. 

When the contempt is not committed in he imme- 
diate view and presence of the court or judge, a warrant 
or attachment may be issued to bring the person charged 
to answer; or, without @ previous arrest, a warrant of 
commitment may, upon notice or upon an order to show 
cause, be granted, and no warrant of commitment shall 
be issued without such previous attachment to answer, or 
such notice or order to show cause. 

Whenever a warrant of attachment is issued pursuant 
to this chapter, the court or judge shall direct, by an 
endorsement on such warrant, that the person charged 
may be let to bail for his appearance, in an amount to be 
specified in such endorsement. 

Src. 569. Upon executing the warrant of attachment 
the sheriff shall keep the person in custody, bring him 
before the court or judge, and detain him until an order 
may be made in the premises, unless the person arrested 
entitle himself to be discharged, as provided in the next 
section. 

Seo. 570. When a direction to let a person arrested. 
to bail is contained in the warrant of attachment, or en- 
dorsed thereon, he shall be discharged from the arrest 
upon executing and delivering to the officer, at any time 
before return day of the warrant, a written undertaking, 
with two sufficient sureties, to the effect that the person 
arrested will appear on return of the warrant, and abide 
the order of the court or judge thereon, or they will pay 
as may be directed the sum specified in the warrant. 

Sec. 571. The officer shall return the warrant of 
arrest and undertaking, if any, received by him from 
the person arrested, by the return day specified therein. 

Src. 572. When the person arrested has been brought 
up or appeared, the court or judge shall proceed to 
investigate the charge, and shall hear any answer which 
the person arrested may make to the same, and may ex- 
amine witnesses for or against him, for which an adjourn- 
ment may be had from time to time, if necessary. 
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Src. 573. Upon the answer’and evidence taken the 
court or judge shall determine whether the person pro- 
ceeded against is guilty of the contempt charged, and if 
it be adjudged that he is guilty of the contempt, a fine 
may be imposed upon him, not exceeding five hundred 
dollars. ° 

Src. 574. When the contempt consists in the omis- 
sion to perform an act which is yet in the power of the 
person to perform, he may be imprisoned until he shall 
have performed it, and in that case the act shall be speci- 
fied in the warrant of commitment. 

Src. 575. Persons proceeded against according to the 
provisions of this chapter shall also be liable to indict- 
ment for the same misconduct, if it be an indictable 
offense; but the court before which a conyiction’is had 
on the indictment, in passing sentence, shall take into 
consideration the punishment before inflicted. 

Sec. 576. When the warrant of arrest has been 
returned served, if the person arrested do not appear on 
return day the court or judge may issue another warrant 
of arrest, or may order the undertaking to be prosecuted, 
or both. If the undertaking be prosecuted the measure 
of damages in the action shall be the extent of the loss 
or injury sustained by the aggrieved party, by reason of 
the misconduct for which the warrant was issued, and 
the costs of the proceedings. 

Src. 577. Whenever, by the provisions of this chap- 
ter, an officer is required to keep a person, arrested on a 
warrant of attachment, in custody, and to bring him be- 
fore a court or judge, the inability, from illness or other- 
wise, of the person to attend shall be a sufficient excuse 
for not bringing him up; and the officer shall not con- 
fine a person arrested upon the warrant in a prison, or 
otherwise restrain him of personal liberty, except so far 
as may be necessary to secure his personal attendance. 

Sec. 578. The judgment and order of the court or 
judge, made in cases of contempt, shall be final and con- 
clusiye. The punishment shall be by fine or imprison- 
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ment, but no fine shall exceed the sum of five hundred 
dollars. 


; TITLE XIV.— Or EMINENT DOMAIN. 


Sec. 579. Eminent domain is the right of the people 
or government to take private property for public use. 
This right may be exercised in the manner provided in 
this title. 

Sec. 580. Subject to the provisions of this title, 
eminent domain may be exercised in behalf of the fol- 
lowing public uses : 

First. Public buildings and grounds for the use of 
the territory, and all other public uses authorized by the 
legislature of this territory. i 

Second. Public buildings and grounds for the use of 
any county, incorporated city, or city and county, vil- 
lage, town, or school districts; canals, aqueduets, flumes, 
ditches, or pipes for conducting water for the use of the 
inhabitants of any county, incorporated city, or city and 
county, village, or town; or for draining any county, 
incorporated city, or city and county, village, or town; 
raising the banks of streams, removing obstructions 
therefrom, and widening, deepening, or’ straightening 
their channels; roads, streets, and alleys, and all other 
public uses for the benefit of any county, incorporated 


city, or city and county, village, or town, or the inhabit-: 


ants thereof, which may be authorized by the legislature; 
but the mode of apportioning and collecting the costs of 
such improvements shall be such as may be provided in 
the statutes by which the same may be authorized. 

Third. Wharves, docks, piers, chutes, booms, ferries, 
bridges, toll-roads, by-roads, plank and turnpike roads, 
steam and horse railroads; canals, ditches, flumes, aque- 
ducts, and pipes for public transportation, supplying 
mines and farming neighborhoods with water, and drain- 
ing and reclaiming lands, and for floating lumber and 
logs on streams not navigable. 

Fourth. Roads, tunnels, ditches, flumes, pipes, and 
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dumping places for working mines; also, outlets, natural 
or otherwise, for the flow, deposit, or conduct of tailings 
or refuse matter from mines; also, an occupancy in com- 
mon by the owners or possessors of different mines of 
any place for the flow, deposit, or conduct of the tailings 
or refuse matter from their several mines. ` 

Fifth. By-roads leading to residences and farms. 

Sixth. Telegraph lines. 

Seventh. Sewerage of any incorporated city, or city 
and county, or of any village or town, whether incor- 
porated or unincorporated, or of any settlement consist- 
ing of not less than ten families, or of any public build- 
ings belonging to the state, or to any college or uni- 
versity. 

Sec. 581. The following is a classification of the 
estates and rights in lands subject to be taken for pub- 
lic use: 

First. A fee simple, when taken for public buildings 
or grounds, or for permanent buildings, for reservoirs 
and dams, and permanent flooding occasioned thereby, 
or for an outlet for a flow, or a place for the deposit of 
debris or tailings of a mine. 

Second. An easement, when taken for any other use. 

Third. The right of entry upon, and occupation of, 
lands, and the right to take therefrom such earth, gravel, 
stones, trees, and timber as may be necessary for some 
public use. 

Sec. 582. The private property which meg be taken 
under this title includes — 

First. All real property belonging to any person. 

Second. Property appropriated to public use; but 
such property shall not be taken unless for a more neces- 
sary public use than that to which it has been. already 
appropriated. ; 

Third. Franchises for toll-roads, toll-bridges, and 
ferries, and all other franchises; but such franchises 
shall not be taken unless for free highways, railroads, or ` 
other more necessary use. 
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Fourth. All rights of way for any and all the 
purposes mentioned in section 580, and any and all 
structures and improvements thereon, and the lands 
held or used in connection therewith, shall be subject 
to be connected with, crossed or intersected by, any 
other right of way or improvements, or structures 
thereon. They shall also be subject to a limited use, in 
common with the owner thereof, when necessary; but 
. such uses, crossings, intersections, and connections shall 
be made in manner most compatible with the greatest 
public benefit and least private injury. 

Fifth. All classes of private property not enumerated 
may be taken for public use, when such taking is author- 
ized by law. 

Sec. 583. Before property can be taken it must 
appear — 

First. That the use to which it is to be applied is a 
use authorized by law. ~ 

Second. That the taking is necessary to such use. 

Third. If already appropriated to some public use, 
that the public use to which it is to be applied is a more 
necessary public use. 

Sec. 584. In all cases where land is required for 
public use, the territory, or its agents in charge of such 
use, may survey and locate the same; but it must’ be 
located in the manner which will be most compatible 
with the greatest public good and the least private 
injury, and subject to the provisions of section 589. 
The territory, or its agents in charge of such public 
use, may enter upon the land and make examina- 
tion, surveys, and maps thereof, and such entry shall 
constitute no cause of, action in favor of the owners 
of the land, except for injuries resulting from negli- 
gence, wantonness, or malice. 

Sec. 585. All proceedings under this title must be 
brought in the district court for the county in which the 
property is situated. ‘They must be commenced by filing 
a complaint and issuing a summons thereon. ~ 
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Set. 586. The complaint must contain — 

First. The name of the corporation, association, com- 
mission, or person in charge of the public use for which 
the property is sought, who must be styled plaintiffs. 

Second. The names of all owners and claimants of 
the property, if known, or a statement that they are 
unknown, who must be styled defendants. 

Third. A statement of the right of the plaintiff. 

Fourth. If aright of way be sought, the complaint 
must show the location, general route, and termini, and 
must be accompanied by surveys and maps thereof. 

Fifth. A description of each piece of land sought to 
be taken, and whether the same includes a whole or only 
a part of an entire parcel or tract. 

Sizth. All parcels lying in the county, and required 
for the same public use, may be included in the same or 
separate proceedings, at the option of the plaintiff; but 
the court may consolidate or separate them, to suit the 
convenience of parties. When application for the con- 
demnation of a right of way for the purpose of sewerage 
is made on behalf of a settlement, or of an incorporated 
village or town, the probate-judge alone must be named 
as plaintiff. 

Sec. 587. The clerk must issue a summons, which 
must contain the names of the parties, a general descrip- 
tion of the whole property, a statement of the public 
use for which it is sought, and a reference to the com- 
plaint for descriptions of the respective parcels, and a 
notice to the defendants to appear and show cause why 
the property described should not be condemned as 
prayed for in the complaint. In all other particulars, 
it must be in the form of a summons in civil actions, 
and must be served in like manner. 

SEc. 588. All persons in occupation of, or having or 
claiming an interest in, any of the property described in 
the complaint, or in the damages for the taking thereof, 
though not named, may appear, plead and defend, each 
in respect to his property or interest, or that claimed by 
him, in like manner as if named in the complaint. 
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Src. 589. The court shall have power: 

First. To regulate and determine the place and man- 
ner of making connections and crossings; of enjoying 
the common use mentioned in the fifth sub-division of 
section 582. 

Second. To hear and determine all adverse or con- 
flicting claims to the property sought to he condemnéd; 
and to the damages therefor. 

Third. To determine the respective rights of differ- 
ent parties seeking condemnation of the same property. 

Src. 590. The court, jury, or referee, must hear such 
legal testimony as may be offered by any other of the 
parties to the proceedings, and thereupon must ascertain 
and assess : 

First. The value of the property sought to be con- 
demned, and all improvements thereon pertaining to the 
realty, and of each and every separate estate or interest 
therein; if it consists „of different parcels, the value of 
each parcel and each estate or interest therein shall be 
separately assessed. 

Second. If the property sought to be condemned 
constitutes only a part of a larger parcel, the damages 
which will accrue to the portion not sought to be con- 
demned, by reason of its severance. from the portion 
sought to be condemned, and the construction of the im- 
provements in the manner proposed by the plaintiff _ 

Third. Separately, how much the portion not sought 
to be condemned, and each estate or interest therein, will 
be benefitted, if at all, by the construction of the im- 
provement proposed by the plaintiff; and if the benefit 
shall be equal to the damages assessed under sub-division 
two, the owner of the parcel shall be allowed no com- 
pensation except the value of the portion taken; but if 
the benefit shall be less than the damages so assessed, the 
former shall be deducted from the latter, and the re- 
mainder shall be the only damages allowed in addition 
to the value. 

Fourth. If the property sought to be condemned be 
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for a railroad, the cost of good and sufficient fences along 
the line of such railroad, and the cost of cattle guards 
where fences may cross the line of such railroad. 

Fifth. As far as practicable, compensation must be 
assessed for each source of damage separately. 

Src. 591. For the purpose of assessing compensa- 
tion and damages, the right thereto shall be deemed fo 
have accrued at the date of the summons, and its actual 
value at that date shall be the measure of compensation 
for all property to be actually taken, and the basis of 


` damages to property not actually taken, but injuriously 


affected, in all cases where such damages are allowed as 
provided in section 590. 

If an order be made letting the plaintiff into posses- 
sion, as provided in section 596, the compensation and 
damages awarded shall draw lawful interest from the 
date of such order. No improvements put upon the 
property subsequent to the date of the service of sum- 
mons shall be included in the assessment of compensa- 
tion or damages. 

Src. 592. If the title attempted to be acquired is 
found to be defective from any cause, the plaintiff may 
again institute proceedings to acquire the same, as in this 
title prescribed. 

Sec. 593. The plaintiff must, within thirty days 
after final judgment, pay the sum of money assessed ; 
but may, at the time of or before payment, elect to build 
the fences and cattle guards, and if he so elect, shall ex- 
ecute to the defendant a-bond, with sureties to be ap- 
proved by the court, in double the assessed costs of the 
same, to build such fences and cattle guards within 


~ eighteen months from the time the railroad is built on 


the land taken, and if such bond be given, need not pay 
the costs of such fences and cattle guards. In an action 
on such bond the plaintiff may recover reasonable attor- 
ney’s fees. 

Src. 594. Payment may be made to the defendants 
entitled thereto, or the money may be deposited” in 
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court for the defendants, and be distributed to those en- 
titled thereto. If the money be not so paid or deposited 
the defendants may have execution, as in civil cases, and 
if the money cannot be made on execution, the court, 
upon a showing to that effect, must set aside and annul 
the entire proceedings and restore possession of the prop- 
erty to the defendant, if possession has been taken by 
the plaintiff. 

Sec. 595. When payments have been made and the 
bond given, if the plaintiff elects to give one, as required 
by the last two sections, the court must make a final 
order of condemnation, which must describe the prop- 
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poses therein specified. 

Src. 596. At any time after service of summons the 
court may authorize the plaintiff, if already in possession, 
to continue therein ; and if not, then -to take possession 
of and use the property during the pendency and until 
the final conclusion of such proceedings, and may stay 
all actions and proceedings against the plaintiff on ac- 
count thereof; but the plaintiff must give security, to 
be approved by such court or judge, to pay as well the 
compensation in that behalf, when ascertained, as: all 
damages which may be sustained by the defendant, if for 
any cause the property shall not be finally taken for 
public use. 

Sec. 597. Costs may be dowa or not, and if al- 
lowed, may be apportioned between the parties on tbe 
same or adverse sides, in the discretion of the court. 
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Sec. 599. A witness can testify of those facts only 
which he knows of his own knowledge—that is, which ` 
are derived from his own perceptions—except in those 
few express cases in which his opinions or infetences, or or 
the declarations of others, are admissible. 

Sec. 600. A witness can be heard only upon oath or 
affirmation, and upon a trial he can be heard only in the 
presence, and subject to the examination, of all the par- 
ties, if they choose to attend and examine. 

Sec. 601. A witness is presumed to speak the truth. 
This presumption, however, may be repelled by the man- 
ner in which he testifies, by the character of his testimony, 
or by evidence affecting his character for truth, honesty, 
or integrity, or his motives, or by contradictory evidence, 
and the jury are the exclusive judges of his credibility. 

Sxc. 602. The rights of a party cannot be prejudiced 
by the declaration, act, or omission of another, except by 
virtue of a particular relation between them; therefore, 
proceedings against one cannot affect another. 

Sec. 603. Where, however, one derives title to real 
property from another, the declaration, act, or omission 
of the latter while holding the title in relation to the 
property, is evidence against the former. 

Src. 604. Where, also, the declaration, act, or omis- 
sion forms part of a transaction; which is itself the | 
fact in dispute, or evidence of that fact, such declaration, 
act, or omission is evidence as part of the transaction. 

Sec. 605. And where the question in dispute between 
the parties is the obligation or duty of a third person, 
whatever would ‘be the evidence for or against such per- 
son, is prima facie evidence between the parties. 

Sec. 606. The declaration, act, or omission of a meni- 
ber of a family, who is a decedent, or out of the juris- 
diction, is also admissible as evidence of common repu- 
tation, in cases where, on questions of pedigree, such rep- 
utation is admissible. 

Src. 607. The declaration, act, or omission of a de- 
cedent, having sufficient knowledge of the subject, against 
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his pecuniary interest, is also admissible as evidence to 
that extent against his successor in interest. 

Src. 608. When part of an act, declaration, conver- 
sation, or writing is given in evidence by one party; the 
whole on the same subject may be inquired into by the 
other; when a letter is read, the answer may be givéti; 
and when a detached act, declaration, conversation, or 
writing is given in evidence, any other act, declaration, 
conversation, or writing, which is necessary to make it 
understood, may also be given in evidence. 

Sec. 609. There can be no evidence of the contents 
of a writing, other than the writing itself, except in the 
following cases: 

First. When the original has been lost or destroyed, 
in which case proof of the loss or destruction mubt first 
be made. 

Second. When the original is in the possession of the 
party against whom the evidence is offered, and he fails 
to produce it after a reasonable notice. 

Third. When the original is a record or other docu- 
ment in the custody of a public officer. 

Fourth. When the original has been recorded and a 
certified copy of the record is made evidence by this code 
or other statute. 

Fifth. When the original consists of numerous ac- 
counts or other documents, which cannot be examined in 
court without great loss of time, and the evidence sought 
from them is only the general result of the whole. 

In the cases mentioned in sub-divisions three and four, 
a copy of the original, or of the record, must be pro- 
duced; in those mentioned in sub-divisions one and two, 
either a copy or oral evidence of the contents. 

Sec. 610. When the terms of an agreement have 
been reduced to writing by the parties, it is to be con- 
sidered as containing all those terms, and, therefore, 
there can be between the parties and their representatives 
or successors in interest no evidence of the terms of the 
agreement other than the contents of the writing, except 
in the following cases: 
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First. Where a mistake or imperfection of the writ- 
ing is put in issue by the pleadings. 

Second. Where the validity of the 
fact in dispute. 

But this section does not exclude other evidence of 
the circumstances under which the agreement was made, 
or to which it relates, as defined in section 614; or to 
explain an extrinsic ambiguity, or to establish illegality 
or fraud. The term agreement includes deeds and wills, 
as well as contracts between parties. 

Sec. 611. The language of a writing is to be inter- 
preted according to the meaning it bears in the place of 
its execution, unless the parties have reference to a dif- 
ferent place. 

Sec. 612. In the construction of a statute or instru- 
ment, the office of the judge is simply to ascertain and 
declare what is, in terms or in substance, contained 
therein—not to insert what has been omitted, or to omit 
what has been inserted; and where there are several pro- 
visions or particulars, such a construction is, if possible, 
to be adopted as will give-effect to all. 

Sec. 618. In the construction of a statute, the iu- 
tention of the legislature, and, in the construction of the 
instrument, the intention of the parties, is to be pursued, 
if possible; and when a general and particular provision 
are inconsistent, the latter is paramount to the former. 
So a particular intent will control a generak one that is 
inconsistent with it. 

Sec. G14, For the proper construction of an instru- 
_ ment, the ciremnetauees under which it was made, in- 
cluding the situation of the subject ef the instrument 
aml of the parties te it, may also De shown, sp that the 
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were so used and understood in the particular instance, 
in which case the agreement must be construed accord- 
ingly. 

Sec. 616. When an instrument consists partly of 
written words and partly of a printed form, and the two 
are inconsistent, the former controls the latter. 

Sec. 617. When the characters in which an instru- 
ment is written are difficult to be deciphered, or the 
language of the instrument is not understood by the 
court, the evidence of persons skilled in deciphering the 
charactérs, or who understand the language, is admissible 
to declare the characters or the meaning of the language. 

Src. 618. When the terms of an agreement have 
been intended in a different sense by the different parties 

‘to it, that sense is to prevail against either party in 
which he supposed the other understood it; and when 
different constructions of a provision are otherwise 
equally proper, that is‘to be taken which is most favor- 
able to the party in whose favor the provision was made. 

Src. 619. A written notice, as well as every other 
writing, is to be construed according to the ordinary 
acceptation of its terms. ‘Thus, a notice to the drawers 
or endorsers of a bill of exchange or promissory note 
that it has been protested for want of acceptance or pay- 
ment, must be held to import that the same has been 
duly presented for acceptance or payment, and the same 
refused, and that the holder looks for payment to the 
person to whom the notice is given. 

Sec. 620. When a statute or instrament is equally 
susceptible of two interpretations, one in favor of natural 
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ing fats. 

Pica, Ve preas fet in dispute, 

Seoul, The set, declaration, or omission of a parts 
as evidence against such party. 

Third, An act or declaration of another, in the 
presence and within the observation of a party, and his 
conduct in relation thereto. 

Fourth. ‘The act or declaration, verbal or written, of 
a deceased person in respect to the relationship, birth, 
marriage, or death of any person related by blood or 
marriage to such deceased person ; the act or declaration 
of a deceased person done or made against his interest in 
respect to his real property; and also in criminal actions 
the act or declaration of a dying person, made under a 
sense of impending death, respecting the cause of his 
death. 

Fifth. After proof of a partnership or agency, the 
act or declaration of a partner or agent of the party, 
within the scope of the partnership or agency, and dur~ 
ing its existence. The same rule applies to the act or 
declaration of a joint owner, joint debtor, or other per- 
son jointly interested with the party. 

Sixth. After proof of a conspiracy, the act or declar- 
ation of a conspirator against his co-conspirator, and 
relating to the conspiracy. 
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Eleventh, Common reputation existing previous to 
the controversy respecting facts of a general or public 
interest more than thirty years old, and in cases of 
pedigree and boundary. 

Twelfth. Usage, to explain the true character of an 
act, contract, or instrument, where such true character is 
not otherwise plain; but usage is never admissible except 
as an instrument of interpretation. 

Thirteenth, Monuments and inscriptions in public 
places as evidence of common reputation; and entries 
in family bibles or other family books or charts, engrav- 
ings on rings, family portraits, and the like, as evidence 
of pedigree. 

Fourteenth. The contents of a writing, when oral 
evidence thereof is admissible. 

Fifteenth. Any facts from which the facts in issue are 
presumed, or are logically inferable. 

Sixteenth. Such facts as served to show the credibility 
of a witness, as explained in section 601. 

Sec. 625. Courts take judicial notice of the fol- 
lowing facts: 

First. The true signification of all English words 
and phrases, and all legal expressions. . ot 
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Second. Whatever is established by law. 

Third. Public and private official acts of the legisla- 
tiye, executive, and judicial departments of this territory, 
and of the United States. 

Fourth. The seals of all the courts of this territory, 
„and of the United States. 

Fifth. The accession to office, and the official signa- 
tures and seals of office, of the principal officers of gov- 
ernment in the legislative, executive, and judicial depart- 
ments of this territory and the United States. 

Sizth. The existence, title, national. flag, and seal of 
every state or sovereign recognized by the executive 
power of the United States. 

Seventh. The seals of courts of admiralty and mari- 
time jurisdiction, and of notaries public. 

Eighth. The laws of nature, the measure of time, 
and the geographical divisions and political history of the 
world. 

In all these cases the court may resort, for its aid, to 
appropriate books or documents of reference. 


CHAPTER IL.— Witnesses. 


Sec. 626. All persons, without exception otherwise 
than is specified in the next two sections, who, having 
organs of sense, can perceive, and, perceiving, can make 
known their perceptions to others, may be witnesses. 
Therefore, neither parties nor other persons who have an 
interest in the event of an action or proceeding are ex- 
cluded, nor those who have been convicted of crime, nor 
persons on account of their opinions on matters of reli- 
gious belief; although in every case the credibility of the 
witnesses may be drawn in question, as provided in}sec- 
tion 601. 

Sec. 627: No person shall be allowed to testify, un- 
der provision of the last section, where the adverse party, 
or the party for whose immediate benefit the action or 
proceeding is prosecuted or defended, is the representa- 
tive‘of a deceased person, when the facts to be proved 
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transpired before the death of such deceased person ; and 
nothing in said section shall affect the laws in relation to 
attestation of any instrument required to be attested; nor 
shall anything contained in said section render any per- 
gon, who, in a criminal proceeding, is charged with the 
commission of any public offense, competent or compel- 
lable to give evidence therein for or against himself. 
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Src. 628. The following persons shall not be wit- ` 


nesses : 

First. Those who are of unsound mind at the time 
of their production for examination. 

Second. Children under ten years of age, who, in the 
opinion of the court, appear incapable of receiving just 
impressions of the facts respecting which they are exam- 
ined, or of relating them truly. 

Third. Persons against whom judgment has been 
rendered upon a conviction for a felony, unless pardoned 
by the governor, or stich judgment has been reversed on 
appeal. 

Sec. 629. There are particular relations in which it 
is the policy of the law to encourage confidence, and to 
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preserve it inviolate; therefore a person cannot beexam- fest 


ined as a witness in the following cases: 

First. A husband cannot be examined for or against 
his wife without her consent, nor a wife for or against 
her husband without his consent; nor can either, during 
the marriage or afterwards, be, without the consent of 
the other, examined as to any communication made by 
one to the other during the marriage; but this exception 
does not apply to a civil action or proceeding by one 
against the other, nor to a criminal action or proceeding 
for a crime committed by one against the other. 

Second. An attorney or counsellor shall not, without 
the consent of his client, be examined asa witness as to 
any communication made by the client to him, or his 
advice given thereon, in the course of professional em- 
ployment. i 

Third. A clergyman or priest shall not, without the 


C ommunica- 
tions to an 
attorney. 


204 


Con fesstons 


Subpena 
what may te- 
quire, 


CODE OF CIVIL PROCEDURE. 


consent of the person making the confession, be exam- 
ined as a witness as to any confession made to him in 
his professional character, in the course of discipline 
enjoined by the church to which he belongs. , 

Fourth. A. licensed physician or surgeon cannot, with- 
out the consent of his patient, be examined in a civil 
action, as to any information acquired in attending the 
patient, which was necessary to enable him to prescribe 
or act for the patient. 

Sec. 630. A public officer shall not be examined as 
a witness as to communications made to him in official 
confidence, when the public interest would suffer by the 
disclosure. 

Src. 631. The judge, himself, or any juror, may be 
called as.a witness by either party ; but in such case it 
shall be in the discretion of the court or judge to order 
the trial to be postponed or suspended, and to take place 
before another judge or jury. 

Sec. 632. When a witness does not understand and: 
speak the English language, an interpreter shall be 


‘sworn to interpret for him. Any person, a resident of 


the proper county, may be summoned by any court or 
judge to appear before such court or judge, to act as in- 
terpreter in any action or proceeding. Thesummons shall 
be served and returned in like manner as a subpcena. 
Any person so summoned shall, for a failure to attend 
at the time and place named in the summons, be deemed 
guilty of a contempt, and may be punished accordingly. 
A person summoned as an interpreter shall receive such 
compensation as the court in its discretion may order, in 
addition to the fees allowed by law. 


CHAPTER III.— Means of Production. 


Src. 633. A subpoena may requite not only the at- 
tendance of the person to whom itis directed at a partic- 
ular time and place, to testify as a witness, but may also 
require him to bring any books, documents, or other 
things under his control, to be used as evidence. No 
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person shall be required to attend as a witness before any 
court, judge, or justice, or any other officer out of the 
county in which he resides, unless the distance be less 
than thirty miles from his place of residence to the place 
of trial. 

Szo. 634. The subpcena shall X issued as follows: - 

First. To require attendance before the court, or at 
the trial of an issue therein, it shall be issued and under 
the seal of the court before which the attendance is re- 
quired, or in which the issue is pending. 

Second. To require attendance out of the court before 
a judge or justice, or other officer authorized to adminis- 
ter oaths or take testimony in any matter under the laws 
of this territory, it shall be issued by the judge, justice, 
or any other officer before whom the attendance is re- 
quired. 

Third. To require attendance before a commissioner 
appointed to take testimony by a court of a foreign coun- 
try or of the United States, or of any other state in the 
United States of America, or any other district or county 
within the territory, or before any officer or officers em- 
powered by the laws of the United States to take testi- 
mony, it may be issued by any judge or justice of the 
peace in places within their respective jurisdiction, with 
like power to enforce attendance, and upon certificate of 
contumacy to said court to punish contempt of their pro- 
` cess, as such judge or justice could exercise if the sub- 
pena directed the attendance of the witness before their 
courts in a matter pending therein. : 

Src. 635. . The service of a subpoena shall be made by 
showing the original, and delivering a copy or a ticket 
containing its substance to the witness personally, giving 
or offering to him at thesame time, if demanded by him, 
the fees to which he is entitled for travel to and from the 
place designated and one day’s attendance there. Such 
service may be made by any person. 

Sec. 636. If a witness be concealed in a building or 
vessel so as to prevent the service of a subpcena upon him, 
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any court or judge, or any officer issuing the subpena, 
may, upon proof by affidavit, of the concealment and of 
the materiality of the witness, make an order that the 
sheriff of the county serve the subpeena, and the sheriff 
shall serve it accordingly ; and for that purpose may break 
into the building or vessel where the witness is concealed. 

Sec. 637. A person present in court or before a judi- 
cial officer may be required to testify in the same manner 
as if he were in attendance upon a subpoena issued by such 
court or officer. 

Sec. 638. Itshall be the duty of a witness duly served 
with a subpcena to attend at the time appointed with any 
papers under his control required by the subpcena, to 
answer all pertinent and legal questions, and, unless 
sooner discharged, to remain until the testimony is closed. 

Sec. 639. A witness. shall answer questions, legal 
and pertinent to the matter in issue, though his answer 
may establish a claim against himself; but he need not 
give an answer which will have a tendency to subject him 
to punishment for felony; nor need he give an answer 
that will have a direct tendency to degrade his character, 
unless it be the very fact in issue, or to a fact from which 
the fact in issue would be presumed. Buta witness shall 
answer as to the fact of his previous conviction for 
felony. 

Src. 640. Disobedience to a subpeena, or a refusal to 
be sworn, or to answer as a witness, or to subscribe an 
affidavit, or deposition, when required, may be punished 
as a contempt by the court or officer issuing the subpeena, 
or requiring the witness to be sworn; and, if the witness 
be a party, his complaint may be dismissed or his answer 
stricken out. : l 

Sec. 641. A witness disobeying a subpona shall also 
forfeit to the party aggrieved the sum of one hundred 
dollars, and all damages which he may sustain by the 
failure of the witness to attend; which forfeiture and 
damages may be recovered in a civil action. 
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Sec. 642. > In case of failure of a witness to attend, — 
the court or officer issuing the subpoena, upon proof of 
the service thereof, and of the failure of the witness, may 
issue a warrant to the sheriff of the county to arrest the 
witness, and bring him before the court or officer where 
his attendance was required. 

Sec. 643. Every warrant of commitment, issued by 
a court or officer pursuant to this chapter, must specify 
therein particularly the cause of the commitment, and, if 
it be for refusing to answer a question, such question must 
be stated in the warrant. And every warrant to arrest, 
or commit, a witness pursuant to this chapter, must be 
directed to the sheriff of the county where the witness 
may be, and must be executed by him in the same man- 
ner as process issued by the district court. 

Src. 644. If the witness be a prisoner confined in a 
jail or prison within this territory for any other cause 
than a sentence for felony, an order for his examination 
in the prison, upon deposition, or for his temporary re- 
moval and production before a court, or officer, for the 
purpose of being orally examined, may be made as fol- 
lows : 

First. By the court itself, in which the action or 
special proceeding is pending. 

Second. By a judge of the supreme court, district 
court, or probate judge of the county where the action 
or proceeding is pending, if before a judge or other per- 
son out of court. 

Sec. 645. Such order can only be made on affida- 
vit showing the nature of the action or proceeding, 
the testimony expected from the witness, and its materi- 
ality. i 

Src. 646. If the witness be imprisoned in the county 
where the action or proceeding is pending, for a cause 
other than felony, his production may be required. In 
all other cases his examination, when allowed, shall be 
taken upon deposition. 
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Cuaprer JII.—Of the Examination of Parties to an 
Action or Proceeding, and of Persons for whose Imme- 
diate Benefit such Action or Proceeding is Prosecuted 
or Defended. 

Sec. 647. No action to obtain a discovery under 
oath, in aid of the prosecution or defense of another 
action or proceeding, shall be allowed, nor shall any ex- 
amination of a party be had on behalf of the adverse 
party, except in the manner provided by this and the ~ 
foregoing chapter. 

Src. 648. A party to an action or proceeding may 
be examined as a witness at the instance of the adverse 
party, or of any one of several adverse parties; and for 
that purpose may be compelled, in the same manner, and 
subject to the same rules of examination, as any other 
witness, to testify at the trial, and he may be examined 
on a commission. 

Sec. 649. The examination of a party thus taken 
may be rebutted by adverse testimony. 

Sec. 650. If an adverse party refuse to attend or 
testify at the trial, or to give his deposition before trial, 
or upon a commission when required, his complaint or 
answer may be stricken out, and judgment be taken 
against him; and he may be also, in the discretion of 
the court, proceeded against as in other cases for con- 
tempt. 


CHAPTER IV.— On Affidavit. 


Sec. 651. An affidavit, to be used before any court 
judge, or offcer of this territory, may be taken before 
any judge or clerk of any court, or any justice of the 
peace or notary publice in this territory. 

Src. 652. An affidavit taken in another territory, or 
any state of the United States, to be used in this terri- 
tory, shall be taken before a commissioner appointed by 
the governor of this territory to take affidavits and 
depositions in such other territory or state, or before any 
notary public or judge of a court of record having a seal. 
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Sec. 653. An affidavit taken in a foreign country, to 
be used “in this territory, shall be taken before an am- 
bassador, minister, or consul of the United States, or 
before any judge of a court of record, having a seal, in 
such foreign country. 

Sec. 654. When an affidavit is taken before a judge 
of a court in another state, or in a foreign country, the 
genuineness of the signature of the judge, the existence 
of the court, and the fact that such judge is a member 
thereof, shall be certified by Da clerk of the court under 
the seal thereof. 

Sec. 655. If such affidavit be made in an action or 
special proceeding pending in a court, it may be filed 
with the court or the clerk thereof If not so made, it 
may be filed with the clerk of the county where the 
newspaper is printed. In either case the original affi- 
davit, or a copy thereof, certified by the judge of the 
court or clerk having it in custody, is prima facie evi- 
dence of the-fact stated therein. 


CHAPTER V.— Of Depositions taken in this Territory. 

Src. 656. The testimony of a witness in this terri- 
tory may be taken by deposition in an action at any 
time after the service of the summons, or the appearance 
of the defendant; and in a special proceeding after a 
question of fact has arisen therein, in the following cases : 

First. When the witness is a party to the action or 
proceeding, or a person for whose immediate benefit the 
action or proceeding is prosecuted or defended. 

Second. When the witness resides out of the county 
in which his testimony is to be used. 

Third. When the witness is about to leave the county 
where the action is to be tried, and will probably con- 
tinue absent when the testimony is required. - 

Fourth. When the witness, otherwise liable to attend. 
the trial, is nevertheless too infirm to attend. 

Sec. 657. Either party may have the deposition 
taken of a witness in this territory, before any judge or 
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clerk, or any justice of the peace, or notary public, in 
this terriiory, on serving on the adverse party previous 
notice of the time and place of examination, together 
with a copy of an affidavit showing that the case is one 
mentioned in the last section. At any time during the 
forty days immediately after the service of summons by 
publication has been completed, and at any time tbere- 
after when the defendant has not appeared, the notice 
required by this section may be served on the clerk of 
the court where the action is pending ; such notice shall 
be at least five days, and in addition one day for every 
twenty-five miles of the distance of the place of exam- 

ination from the residence of the person to whom the 
notice is given, unless, for a cause shown, a judge by 
order prescribe a shorter time. When a shorter time is 
prescribed a copy of the order shall be served with the 
notice. 

Sec. 658. Either party may attend such examina- 
tion, and put such questions—direct and cross—as may 
be proper. The deposition, when completed, shall be 
carefully read to tae witness, and corrected by him in 
any particular if desired ; it shall then be subscribed by 
the witness, certified by the judge or officer taking the 
deposition, enclosed in an envelope or wrapper, sealed 
and directed to the clerk of the court in which the action 
is pending, or to such person as the parties in writing 
may agree upon, and either delivered by the judge or 
officer to the clerk, or such person, or transmitted through 
the mail, or by some safe private opportunity ; and there- 
upon such deposition may be used by either party upon 
the trial or other proceeding against any party giving or 
receiving the notice, subject to all legal exceptions. But. 
if the parties attend at the examination, no objection to 
the form of an interrogatory shall be made at the trial, 
unless the same was stated at the time of the examina- 
tion. If the deposition be taken by reason of the 
absence or intended absence from the county of the 
witness, or because he is too infirm to attend, proof, by 
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‘affidavit or oral testimony, shall be made at the trial 
that the witness continues absent or infirm, to the best“ 
of the deponent’s knowledge or belief. The deposition 
thus taken may also be read in case of the death of the 
witness. 

Src. 659. When a deposition has once been taken-it 
may be read in any stage of the same action or proceed- 
ing by either party, and shall then be deemed evidence 
of the party reading it. 


Cuaprrer VI— Of Depositions taken out of this 
i Territory. 

Src. 660. The testimony of a witness out of the 
territory may be taken by deposition in an action, at any 
time after the service of the summons, or the appearance 
of the defendant; and in a special proceeding, at any 
time after a question of fact has arisen therein: 

Sec. 661. Whenthe testimony of any non-resident 
witness or witnesses shall be necessary in any civil cause, 

_depending in any court of law or equity in this territory, 
it shall be lawful for the party wishing to use the same, 
on giving to the adverse party, or his attorney, five days 
previous notice, together with a copy of the interrogato- 

- ries intended to be put to such witness or witnesses, to 

sue out from the proper clerk’s office a commission, un- 
der the seal of the court, to be directed to any perspn as 
commissioner, or to any judge or justice of the peace, 
clerk of a court of record, or notary public of the county 
or city in which such witness or witnesses may reside, 
authorizing and requiring him to cause such witness or 
witnesses to come before him, at such place and time as 
he may designate and appoint, and faithfully to take his, 
her, or their deposition, or depositions, upon all such 
interrogations as may be enclosed with, or attached to, 
such communication, both on the part of-the plaintiff 
and the defendant, and none others; and to certify the 
same when taken, together with the said commission and 
interrogations, into the court in which such causemay be 
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depending, with the least possible delay. If issued to 
any country out of the United States, it may be directed 
to a minister, ambassador, consul, vice-consul, or consu- 
lar agent of the United States, in such country; or to 
any person agreed upon by the parties. 

Sec. 662, Every examination and deposition which 
shall be taken and returned according to the provisions 


a of this act, may be read in evidence in the cause in which 


it shall be taken, with the like effect as if such witness 
had been present, and examined by parol in open court, 
on the trial or hearing thereof. 

Src. 663. <All depositions taken in pursuance hereof, 
when returned into court, may be read by either party, 
on the trial of the cases to which they relate. 


Cuarrer VII.— Proceedings to Perpetuate Testimony. 


Sec. 664. The testimony of a witness may be taken 
and perpetuated, as provided in this chapter. 

Sec. 665. The applicant must produce to a district 
or a probate judge, a petition, verified by the oath of the 
applicant, stating : 

First. That the applicant expects to be a party to an 
action in a court in this territory, and in such case the 
names of the persons whom he expects will be adverse 
parties; or, 

Second. ‘That the proof of some fact is necessary to 
perfect the title to property in which he is interested, or 
to establish marriage, descent, heirship, or any other 
matter which it may hereafter become material to estab- 
lish, though no suit may at the time be anticipated, or, 
if anticipated, he may not know the parties to such suit; 
and, . 

Third. The name of the witness to be examined, his 
place of residence, and a general outline of the facts ex- 
pected to be proved. 

The judge to whom such petition is presented must 
make an order allowing the examination, and designating 
the officer before whom the same must be taken, and 
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prescribing the notice to be given, which notice, if the 
parties expectant are known, and reside in this territory, 
must be personally served ; and, if unknown, such notice 
must be served -on the clerk of the county where the 
property to be affected by the evidence is situated, or the 
judge making the order resides, as may be directed “by 
him, and by publication thereof in some newspaper, to 
be designated by the judge, for the same period required 
for the publication of summons. The judge must also 
designate in his order the clerk of the county to whom 
the depositions must be returned when taken. 

Src. 666. The person appointed by the judge to take 
the depositions is authorized, if a resident of this terri- 
tory, on receiving a copy of the order of the judge, and 
of the notice prescribed in the last section, with proof of 
its personal service or publication, or if a resident with- 
out the territory, on receiving the commission mentioned 
in the next section, with proof of like service of publi- 
cation of the notice, to take the deposition of the witness 
named in the order of the judge or in the commission; 
or, if more than one witness is thus named, of such of 
them as appear before him at the time designated; and 
the taking of the same may be continued from time to 
time. 

Sec. 667. The examination must be by question 
and answer, and if the testimony is to be taken outside 
of this territory, it must be taken upon a commission to 
bé issued by the judge allowing the examination, under 
the seal of the court of which he is judge, and upon 
interrogatories to be settled by the judge granting such 
commission, unless the parties expectant, if known, 
otherwise agree. If such parties are unknown, notice 
of the settlement of the interrogatories shall be pub- 
lished in some newspaper, for such time as the judge 
may designate. The deposition, when completed, must 
be carefully read to and subscribed by the witness, then 
certified by the officer or person taking the same, and 
shall then be sealed up and delivered or transmitted to 
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the clerk of the county designated in the order of the 
judge allowing the examination, who shall file the same 
when received. The judge allowing the examination 
shall file with ‘the clerk the order for the examination, 
the petition on which the same was granted, with proof 
of service of the order and notice. n 
Sec. 668. The petition and order and papers filed 
by the judge; as provided in section 665, or a certified 


vi. copy thereof, are prima facie evidence of the facts stated 


therein to show compliance with the provisions of this 
chapter. 

Sec. 669. If a trial be had between the parties 
named in the petition as parties expectant, or their suc- 
cessors in interest, or between any parties, wherein it 
may be material to establish the facts which depositions 
prove, or tend to prove, upon proof of the death or 
insanity of the witnesses, or that they cannot be found, 
or are unable, by reason of age or other infirmity, to 
give their testimony, the depositions or copies thereof 
may be used by either party, subject to all legal objec- 
tions; but if the parties attended at the examination, no 
objection to the form.of an interrogatory can be made at 
the trial, unless the same was stated at the examination. 

Sec. 670. The deposition so taken and read in 
evidence has the same effect as the oral testimony of the 
witness, and no other, and every objection to the witness, 
or to the relevancy of any question put to him, or of 
any answer given by him, may be made in the same 
manner as if he were examined orally at the trial. 


Cuaprer VIII.—Administration of Oaths and 
A firmations. 

Sec. 671. Every court of this territory, every judge 
or clerk or députy clerk of any court, every justice of 
the peace, and every notary public, county clerk, and 
every officer authorized to take testimony, or to decide 
upon evidence in any proceeding, shall have power to 
administer oaths or affirmations. 
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' Sec. 672. When a person is sworn who believes in 
any other than the Christian religion, he may be sworn 
according to the peculiar ceremonies of his religion, if 
there be any such. 

Src. 673. A witness who eae it may, at his 
option, instead of taking an oath, make his solemn 
affirmation or declaration by assenting when addressed 
in the following form : 
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“You do solemnly affirm that the evidence you shall | 


give in this issue (or matter) pending between ——— 
and shall be the truth, the whole truth, and 
nothing but the truth.” Assent to this affirmation shall 
be made by answer, “I do.’ A false affirmation or 
declaration shall be deemed perjury equally with a false 
oath. 

Sec. 674. That Chapters XLI. and LX XX. of an 
act entitled “An Act revising, re-enacting, and codifying 
the general and permanent laws of Montana, territory,” 
approved January 12th, 1872, relating to limitations, 
and the first six hundred and fifteen sections of an act 
entitled “An Act to regulate proceedings in civil cases in 
the courts of justice of the territory -of Montana,” 
approved January 12th, 1872, be, and the same is 
hereby, repealed: Provided, That this act shall not be 
so construed as to affect any suit or proceeding that may 
be pending in any court of this territory at the time 
this act shall take effect. 

Seo. 675, This act shall take effect and be in force 
on and after the first day of August, one thousand eight ~ 
hundred and seventy-seven ; except Chapter TI. of Title 
XV, and. ITI. of Title VIII., and section 84 of Chap- 
ter IT. of Title VIL, and section 241 of Chapter ITT. 
of Title VIII., which shall take effect and be in force 
from and after its passage. 


Approved February 16th, 1877, 
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COMMISSIONERS OF DEEDS. 
COMMISSIONERS OF DEEDS. 


AN ACT to provide for the appointment of commissioners of 
deeds. 
Be i enacted by the Legislative Assembly of the oe 
of Montana: 

Srecrion 1. That the governor of this kws may 
appoint and commission in any state or territory of the 
United States, or Dominion of Canada, one or more com- 
missioners of deeds, to continue in office during the pleas- 


„ ure of the govenor, not exceeding the period of five 


years, who shall have power to administer oaths and take 
depositions, and the proof and acknowledgment of deeds, 
and other instruments, to be used or recorded in this ter- 
ritory. 

Src. 2. Before such commissioner shall proceed to dis- 


-charge any of the duties of his said appointment, he shall 


take and subscribe an oath before some officer authorized, 
to administer oaths in the state or territory for which he 
is appointed, that he will faithfully discharge the duties 
of his said appointment, which oath, together with an 
impression of his seal of office, shall be filed in the office . 
of the governor of this territory: Provided, That no 
commission shall issue until the applicant pays into the 
territorial treasury the sum of three dollars. 

Src. 3. That Chapter XII. of an act entitled “An 
Act revising, re-enacting, and codifying the general and 
permanent laws of Montana territory,’ approved Janu- 
ary 12th, 1872, be, and the same is hereby, repealed; but 
nothing in this act contained shall be so construed as to 
terminate the office of any commissioner of deeds hereto- 
fore appointed by the governor of this territory, before 
January Ist, 1878, nor until five years shall have expired 
after the date of his commission. 

Sec. 4. This act shall take effect and bein force from 
and after its passage, and all acts in conflict with this act 
are hereby repealed. 

Approved January 26th, 1877. 
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CONSOLIDATION OF OFFICES. 


AN ACT to consolidate the county offices of Meagher, Choteau, 
Jefferson, Gallatin, and Missoula counties. 


Be it enacted by the Legislative Assembly of the Territory 
of Montana: 

SECTION 1. The sheriffs of the counties of Meagher, 
Choteau, Jefferson, Gallatin, and Missoula, shall be ex 
officio the assessors of said counties, and shall peform the 
duties now required by law to be performed by assessors, 
and shall, before proceeding to assess any property, take 
and subscribe the oath of office now required to be taken 
by assessors; and, in addition to his fees as sheriff, shall 
be entitled to receive not less than one-half nor more 
than three-fourths of one mill on the assessed value of 
all property returned by him, subject to all deductions 
made by the board of equalization: Provided, That the 
provisions of this bill shall apply to Gallatin county save 
and except as to the offices of probate judge and county 
clerk, which offices shall not in any case be consolidated 
in the said county of Gallatin. 


“Src. 2. That the probate judges of said several coun- 
ties shall by virtue of their said offices be ex officio county 
clerk and recorder, and, in addition to the duties of said 
office of probate judge, shall perform the duties of county 
clerk and recorder, as prescribed by law, and shall, in.ad- 
dition to their fees as probate judge, receive the same fees 
as are by law allowed to said clerks and recorders for the 
services as such clerks and recorders; and before entering 
upon the discharge of their duties, they shall, in addi- 
tion to their bonds as probate judge, execute the same 
bond as is now required by law of said clerk and re- 
corder, and take the same oath of office as is now required 
of such clerk and recorder: Provided, That no com- 
pensation shall be allowed the probate judge, except the 
said fees now prescribed by law for the performance of 
the duties of probate judge and clerk and recorder. 

Src. 3. The county treasurers of said counties shall 
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be ex officio superintendents of common schools of said. 
counties, and shall perform the duties of such superin- 
tendents without other compensation than that allowed. 
by law to county treasurers. 

Src. 4. The refusal of any officer to act as assessor, 
or as county clerk and recorder, or as superintendent of 
common schools, shall vacate the office of the sheriff, ‘or 
probate judge, or treasurer, so refusing to act, which shall 
be filled as in*other cases of vacancy. 

Sec, 5. Atthe next general election to be held in 
said several counties, there shall be elected a sheriff, 
who shall be ex officio assessor; a probate judge, who 
shall be ex officio county clerk and recorder; and a treas- 
urer, who shall be ex oficio superintendent of common 
schools, of said counties, respectively, who shall enter 
upon the duties of their respective offices as provided for 
in this act at the time or times now prescribed by law. 

Src. 6. This act shall not affect the tenure of office 
of any officer now holding the office of county assessor, 
county clerk and recorder, or superintendent of schools, 
nor with their discharge of the duties thereof, but they 
may proceed to discharge said duties and hold their said 
offices to the close of the terms for which they have been 
elected or appointed, but otherwise this act shall take 
effect from and after its passage. 

Approved February 16th, 1877. 
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AN ACT to regulate the election of county commissioners. 


Be it enacted by the Legislative Assembly of the Territory 
of Montana: 
SECTION 1. At the general election to be held on the 

7th day of November, A. D, 1878, there shall be elected 

a board of county commissioners composed of three 

members. The person haying the highest number of 

votes shall continue in office for six years; the néxt 
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highest, four years; the next highest, two years; and 
biennially thereafter_onẹ commissioner shall be elected 
and continue in office six years: Provided, That county 
commissioners whose term of office shall expire in 1877, 
shall continue in office until their successors are elected 
and qualified. On every election hereafter of county 
commissioners of any county, where more than one com- 
missioner is to be elected, the person receiving the high- 
est number of votes shall be held and considered elected. 
for the longest term of office to be filled at such elec- 
tions; the person receiving the second highest number 
of votes shall be held and considered elected for the second 
longest term of office; and the person receiving the third 
largest number, for the shortest term; but if two ôr 
more persons have the same number of votes, then their 
terms shall be determined by lot, under the direction of 
the board of canvassers returning the election. 

Suc. 2. All acts and parts of acts in conflict with 
this act are hereby repealed. 

Sec. 3. This act shall take effect and be in force 
from and after its passage. 

Approved February 15th, 1877. 


COUNTY SICK AND POOR. 


AN ACT supplemental to an act to provide for the support, 
care, and maintenance of the county sick and poor. 
Be it enacted by the Legislative Assembly of the Territory 
of Montana: 

Secrion 1. That nothing contained in sections 5, 6, 
or 7, of an act entitled “An Act to provide for the sup- 
port, care, and maintenance of the county sick and poor,” 

-shall be so construed as to prevent the county commis- 
sioners of the several counties of this “territory from re- 
jecting any or all bids which they may receive under the 
provisions of said sections: Provided, When any con- 
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tract shall be let for the maintenance of such sick and 
poor it shall be let to the lowest responsible bidder. 

Seo. 2. This act shall take effect and be in force 
from and after its passage. 

Approved January 26th, 1877. 


CRIMINAL LAWS. 


AN ACT to amend section 147 of the criminal laws, approved 
January 12th, 1872. 


Be t enacted by the Legislative Assembly of the Territory 
of Montana: 

Secrion 1. Section 147 shall read as follows: “Sxc- 
TION 147. If any person shail obstruct or injure, or 
cause or procure to be obstructed or injured, any public 
road or highway, or common street or alley, of any city, 
town, or village, or any public bridge, or causeway, 
mill-race; mill-dam, or ditch, or public river, or stream, 
or shall continue such obstruction so as to render the 
same inconvenient or dangerous to pass, or shall erect 
or establish any offensive trade, manufacture, or business, 
or continue the same after it has been erected or estab- 
lished, or shall in any wise pollute or obstruct any water- 
course, water-ditch, lake, pond, marsh, or common sewer, 
or continue such obstruction or pollution, so as to render 
the same offensive or unwholesome to the county, town, 
city, village, or neighborhood thereabouts; or shall erect 
or maintain any other thing which would be a nuisance 
at common law, every person so offending shall, upon 
conviction, be fined not more than one thousand dollars. 
And every such nuisance may, by order of the court 
before whom the conviction may take place, be removed 
and abated by the sheriff of the county.” 

Sec. 2. Section 147 of criminal laws, approved Jan- 
uary 12th, 1872, is hereby repealed. 

Approved February 8th, 1877. 
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DAMS AND RESERVOIRS. 
AN ACT to protect persons and property. 


Be tt enacted by the Legislative Assembly of the Territory 
of Montana: 

Srcrionw 1. No person shall hereafter fill or procure 
to be filled with water any dam or reservoir which is 
not so thoroughly and substantially constructed as that 
it will safely and securely hold the waters so to be turned 
therein, if upon the stream upon which said dam or 
reservoir is situate, and below the same, there are per- 
sons living whose lives are or may be endangered, by the 
breaking of such dam or reservoir, or if upon said 
stream there is valuable property which may be damaged 
or destroyed by the breaking of such dam or reservoir 
and the escape of the waters therefrom. 

Src. 2. No person shall hereafter construct or cause 
to be constructed on such stream any dam or reservoir 
to accumulate the waters thereof, except in a thorough, 
secure, and substantial manner. ; 

Sec. 3. Upon complaint made on oath before any 
probate judge of any county in this territory, that any. 
person or persons are filling, or are proposing or’ threat- 


ening to fill, such dam or reservoir as is mentioned in ` 


section 1 of this act, or have filled or gathered water 
in such reservoir or dam, and that life or property is or 
will be thereby endangered, it shall be the duty of such 
probate judge forthwith to appoint three discreet and 
proper persons of the county in which such dam or res- 
ervoir may be situate, competent to serve as jurors in 
such county, one of whom, if practicable, shall be a 
mining or civil engineer, and to administer to each of 
them an oath that he will diligently proceed to and 
thoroughly examine the said dam or reservoir, and deter- 
mine as to its security, to the best of his ability, without 
fear or favor, and whether life or property is or will be 
endangered thereby -by the breaking thereof and the 
escape of waters therefrom. > 
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Sec. 4. Upon taking and subscribing said oath, it 
shall be the duty of such persons to proceed together to 
such stream, dam, or reseryoir, and to make a thorough 
examination thereof, and if upon such examination the 
said persons shall find that along said stream there are 
persons residing whose lives may be endangered, or that 
there is property thereon below said dam or reservoir 

Tnspectols to which may be endangered, damaged, or destroyed, they 

examinejdam shall determine whether the said dam or reservoir is or 
is not secure against the pressure of the water confined 
therein, or the water proposed to be confined therein, 
and also secure against rains and freshets which may 
occur, and if they find that the same is secure against 
the occurrence of the casualities mentioned, or any of 
them, they shall make a verdict in writing to that effect, 
over their hands, to the probate judge who appoints them, 
which he shall enter of record as a proceeding in his 
court. . ` 

Sec. 5. If, upon such examination as to the safety 
of such reservoir, they, or a majority of them, shall 
deem such reservoir insufficient and insecure, they shall 
further inquire whether the danger to be apprehended is 
imminént or no, and if they, or a majority of them, 
shall be of the opinion that such danger is imminent, 

amingrs and that destruction of life or property will result from 

reservoir con delay, it shall be their duty forthwith, in such manner 

gerous tollife as to them shall seem best, to draw from such reservoirs 
the waters therein, or so much thereof as will insure the 
safety of all persons and property below the same on the 
line of said stream, and they shall make return of their 
action to such probate judge; and in the discharge of 
such duties the persons so acting shall be deemed peace 
officers of the territory, engaged, upon their discretion, 
in the lawful protection of life and property, and in 
preventing apprehended violence thereto. 

Sec. 6. If, upon such examination, they, or a major- 
ity of them, shall deem such dam or reservoir insecure 
and insufficient, but that the danger therefrom is not 
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immediate or imminent, they shall so state in writing to 
such probate judge, who shall thereupon cause a copy of 
said finding of said persons to be served on the owner or 
owners, or person or persons in charge thereof, with a 
notice requiring him or them to proceed forthwith to 


make the same secure, or to draw the water therefrom. 


without delay ; and unless such person or persons shall 
comply with such notice in the shortest practicable time, 
or unless the said person or persons, upon a hearing be- 
fore said probate judge, upon notice to the complainant 
thereof, shall show that the said dam or reservoir is 
secure, or that no property or life would be endangered 
by its giving way, it shall be the duty of said probate 
judge to issue his writ commanding the sheriff to draw 
from said dam or reservoir the waters thereof. 

Sec. 7. Upon such trial it shall be the duty of the 
probate judge to prepare a list from among the persons 
of the county competeñt to serve as jurors, of the names 
of twelve persons, who, in his judgment, are best quali- 
fied to judge of the sufficiency of any dam or reservoir, 
who may be interrogated as to causes of challenge for 
cause by any person interested, and if any shall not be 
indifferent as between the parties, or other cause of chal- 
- lenge for cause shall exist, and said person shall be 
challenged, the probate judge shall excuse him and sum- 
mon others until twelve discreet persons remain against 
whom no challenge for cause exists, and the complainant 
and others, if any prosecuting with him, as prosecutors, 


and the owner, or persons complained of, or in charge- 


of, or owning said dam or reservoir, as defendants, shall 
alternately strike from said list until it is reduced to six, 
who shall compose the jury to try the issue or issues 
named in section 5 of this act, or the parties’aforesaid, if 
they can agree, may select the jury therefor. 

Sec. 8. The person or persons, corporation or com- 
pany, owning or using said reservoir or dam and the 
waters therein, may appeal from any decision of the pro- 
bate judge and the verdict of the persons appointed by 
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such probate judge, to the district court, as appeals are 
taken in other cases, upon giving to any person or persons 
owning property on said stream below said dam or reser- 
voir which may be destroved by the bursting thereof, and 
who shall have appeared and claimed such security in 
such sum or sums as the probate judge may determine, 
security against loss or damage resulting from the bufst- 
ing of said dam or reservoir, which said appeal shall be 
tried by a jury, who may hear testimony as to the ques- 
tions involved, and shall also personally inspect the dam, 
reservoir, or stream, and such appeal shall stay all pro- 
ceedings as to said dam or reservoir, and the waters 
therein, except when it shall appear that the danger there- 
from is imminent, as aforesaid, in which case it shall be the 
duty of the said probate judge, while the court over which 
he presides has jurisdiction in the case, and of the judge 
of the district court after the case is appealed to that 
court, by proper writs of prohibition, mandamus, or as- 
sistance, to be issued provisionally, to protect life and 
property against any threatened assault upon either, by 
the careless or insecure accumulation of waters by any 
person or persons whomsoever, in the manner aforesaid ; 
and if any person or persons shall resist any officer in the 
execution of any writ so issued by the said probate judge, 
or justice of the district court, or shall fail to assist such 
officer in the execution of such writ, when thereto re- 
quested by him, the person or persons being thereof 
convicted shall be punished as for resisting an officer, 
as now provided by law. 

Sec. 9. The persons named in sections 3 and 7 of this 
act, serving as jurors, shall be entitled to all their neces- 
sary expenses of transportation, and mileage and per 
diem of jurors, as provided by law; and if it shall be 
finally determined that no cause existed for the complaint, 
the complainant shall pay the costs thereof; and in the 
first instance, such complainant shall advance the neces- 
sary expenses of such jurors and their fees, but if the said | 
complaint is true, the person or persons, corporation or 
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company, owning, using, or proposing to use said dam or 
reservoir, shall pay the same, and judgment shall be ren- 
dered accordingly, in which case the same shall be a lien 
upon the said reservoir, and the ditches leading thereto 
and therefrom, and the waters thereof. 

Sec. 10. That when hereafter any person, company, 
or corporation, engaged in constructing any dam or reser- 
voir for the accumulation of water, shall be complained 
of by any person or persons whose life or property may 
he endangered by the breaking thereof, that the same is 
insecure, insufficient, and dangerous, it shall be the duty 
of the probate judge to appoint three experts, under 
whose supervision the same shall be thereafter con- 
structed, nor shall the same be filled with water until the 
owner or owners thereof shall have filed in the office of 
the clerk of the probate court a certificate, signed by 
said experts, that the same is so built that no danger need 
to be apprehended therefrom; and whenever any such 
complaint shall be made of any reservoir heretofore built 
of like purport, it shall be the duty of the probate judge 
to proceed as in this section is provided, and jurisdiction 
is hereby conferred upon said court to protect, by proper 
orders made in proceedings therefor, all persons, towns, 
and communities, against dangers resulting from insecure 
reservoirs. 

Sec. 11. <Any person, persons, or company guilty of 
fillmg, erecting, constructing, or maintaining a dam or 
reservoir whi is so filled, erected, constructed, or 
maintained as to endanger life or property in the man- 
ner heretofore in this act provided, shall be deemed 
guilty of erecting 
nuisance, and beng thereof convicted, shall be punished 
as provided by law. 

Approved February 16th, 1877. 
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DITCHES AND FLUMES. 


AN ACT to compel owners of ditches or flumes to keep the 
same in repair. 
Be it enacted by the Legislative Assembly of the Territor y 
of Montana: 

Secrion 1. The owners of all ditches or flumes shall 
keep the same in such repair so that the water therein 
shall not overrun the sides thereof and run into and 
upon any public highway in the territory of Montana, 

See. 2. Should the water of any ditch or flume at 
any time overflow its banks, and run into or upon any 
public highway by reason of the negligence of the owner, 


o the owner thereof shall be deemed guilty of a misde- 


meanor, and, upon conviction thereof in any court of 
competent jurisdiction, shall be fined in a sum not less 
than fifty dollars nor more than one hundred dollars. 

Sec. 8. It is hereby made the duty of all road 
supervisors, in their respective districts, to prosecute all 
persons violating the provisions of this act, and any such 
supervisor failing to perform the duty herein required of 
him shall be subject to a fine of not less than twenty 
dollars nor more than fifty dollars. 

Sec, 4. This act shall be in force from and after its 
passage. 

Approved February 1st, 1877. 


ELECTIONS. 
AN ACT concerning elections. 


Be it enacted by the Legislative Assembly of the Territory 
of Montana: l 
Secrron 1. That section 27 of an act entitled “An 

Act to provide for biennial elections in the territory of 

Montana,” approved February 11th, 1876, be and the 

same is hereby amended to read as follows: “SECTION 

27. After the fifteenth day after the close of any elec- 
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tion held under the provisions of this act, or sooner if 
all the returns shall be received, the chairman of the 
board of county commissioners, or in his absence any 
other member of the board, shall, taking to his assist- 
ance the probate judge or a justice of the peace, and one 
` other officer of thé county, or any county officer, proceed. 
to open the returns and make abstracts of the voies. 
Such abstracts of votes for delegate to congress shall be 


on one sheet; the abstract of votes for members of the w 
legislative assembly shall be on another sheet; and the votes 


abstracts of votes for territorial and district officers shall 
be on another sheet; and the abstracts of votes for 
county and township officers shall be on another sheet. 
And it shall be the duty of the clerk of said board of 
county commissioners immediately to make up a certifi- 
cate of election to each of the persons having the highest 
number of votes for members of the legislative assem- 
bly, county and townShip officers, respectively, and to 
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deliver such certificates to the persons entitled to them ẹ 


by mailing the same in ‘registered’ letters to the address 
of such persons respectively: Provided, That when a tie 
vote shall exist between two or more persons for any 
district or county office, the clerk of the board of county 
commissioners shall immediately give notice of another 
election, giving at least ten days notice. And it shall 
be the duty of the clerk of the board 8f county com- 
missioners of such county, on receipt of the returns of 
any general or special election, to make out his certifi- 
cate, stating therein the compensation to which the judges 
and clerks of the election shall be entitled for their 
services, and lay the same before the county commission- 
ers at their next session, and the board of county com- 
misoners shall order the compensation aforesaid to be 
paid out of the county treasury.” 

Src. 2. All acts and party of acts in conflict with 
this act are hereby repealed, 

Src. 3. This act shall take effect and be in force 
from and after its passage. 

Approved February 15th, 1877. 
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ELECTIONS — BIENNIAL. 


AN ACT to amend section 31 of an act to provide for biennial 
elections in the territory of Montana. 
Be it enacted by the Legislative Assembly of the Ter ay 
of Montana: 

Secrron 1. Where two or more counties are united 
in a council or representative district, or for the election 
of any other officer, the canvassing boards of the coun- 
ties interested shall canvass the vote of said joint officer 
or officers the same as for other county officers. 

Sec. 2. It shall be the duty of the county clerk-of 
the board of county commissioners of the county or 
counties last established to make certified abstracts of 
the canvass, and immediately forward a copy of said 
abstract or abstracts by mail, as registered package, to 


s clerk of senior county, and the clerk and probate judge, 
“or any-other county officer, including the clerk, shall at 


once canvass said votes, and the clerk of the senior 
county shall at once issue certificates of election to the 
person or persons having the highest number of votes 
entitled thereto. 

Sec. 3. And for the purpose of this act the county 
first ‘created shall be deemed the senior county, and 
when all the counties were created by the same act, the 
first named therein shall be deemed the senior county. 

Sec. 4. That section 31 and so much of section 32 
of an act to provide for biennial elections, approved 
February 11, 1876, as refers to mileage to be paid to 
the clerk of the board of county commissioners for at- 
tending at another county to canvass votes, be and the 
same is hereby repealed. 

Approved February 3d, 1877. 
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FIRES —PŲỌBLIC BUILDINGS. 
AN ACT to provide against accidents In case of fire. 


Be it énacted by the Legislative Assembly of the Territory 
of Montana: 

Section 1. That all buildings hereafter erected, to 
accommodate public assemblies, including churches, 
schools, concert halls, court houses, theatres, ballrooms, 
and other, buildings which are now or hereafter intended” 
to be used as places of public assemblies of any kind or 
character, in the territory of Montana, shall be con- 
structed with a view of securing an escape in the event 
of a fire or alarm of fire, and all such -buildings here- 
after erected shall have the openings for ingress or egress 
furnished with doors which, in all cases, shall be so 
hung on hinges as that they shall open outwardly from 
the rooms in and from the main building itself. 

Sec. 2. All such“buildings now erected that are not 
constructed as provided in section 1, shall, within one 
year after the passage of this act, be so altered as to 
comply with its provisions. 

Sec. 3. All persons constructing, owning, controll- 


ing, or in custody of any, building, which shall be . 


hereafter erected, and which is mentioned in section 1 of 
this act, and not constructed in accordance with the pro- 
visions thereof, shall be deemed guilty of a misdemeanor, 
and, upon conviction in a court of competent jurisdic- 
tion, shall be punished by a fine of not less than one 
hundred dollars nor more than five hundred; and such 
building or buildings shall be closed by the court until 
the doors thereof shall be made to conform to the pro- 
visions of this act. 

Seo. 4. That all persons owning, controlling, or in 
custody of any building in this territory, described in 
section 1 of this act, who shall fail to comply with the 
provisions of section 2 of this act, shall be guilty of a 
misdemeanor, and on conviction thereof in any court of 
competent jurisdiction shall be punished by a fine of not 
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more than fifty dollars, and such building shall be closed 
by the court until the doors thereof shall be made to 
conform to the provisions of this act. 

Approved February 16th, 1877. 


- GAMBLING HOTSES. 


AN ACT to prohibit persons keeping gaming houses from 
permitting minors to gamble therein. 
Be it enacted by the Legislative Assembly of the Territory 
of Montana: 
Secrion 1. Any person or persons keeping a gaming 
house or other house within the territory of Montana, 
are hereby prohibited from permitting any minor, or 


to person under the age of twenty-one years, from playing 
~ at any game of cards or chance within such house, for 


money, or any valuable thing. 

Sec. 2. Any person. or persons keeping a gaming 
house or other house within the territory of Montana, 
who shall hereafter permit any person under the age of 
twenty-one years to play at faro, or any other. game of 
chance, with cards or dice, or other implement of gam- 
ing, within such house, for money, or any other valuable 
thing, shall be deemed guilty of a misdemeanor, and on 
conviction thereof shall be fined in the sum of twenty- 
five dollars for the first offense, and fifty dollars for 
every additional offense. 

Sec. 3. This act to take effect and be in force from 
and after its passage. 

Approved February 16th,.1877. 
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GAME. 

« AN ACT to amend section 4 of an act entitled “An <Act to 
protect fur-bearing animals and fish in the territory of 
Montana.” 

Be it enacted by the Legislative Assembly of the Territory 
of Montana: 5 
Secrion 1. That sections 4 and 8 of said act be 

and the same are hereby amended so as to read as follows: 
Sec. 2. That any person or persons who shall wil- 

fully shoot, or otherwise kill, or cause to be killed, any 
grouse, prairie-chicken, pheasant, fool-hen, partridge, or 
quail, between the first day of March and the first day 
of August of each year, or shall hunt, or chase with 


rA 


dogs, any elk, deer, antelope, or mountain sheep, shall - 


be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall þe fined in any sum not less than fifty 
dollars nor more than two hundred and fifty dollars, for 
each offense commitfèd; and all persons are hereby pro- 
hibited, at all times, from killing any of the birds de- 
scribed in this section for speculative purposes, or for 
market or for sale, and any person or persons who shall 
hereafter kill any of the character of birds in this sec- 
tion hereinbefore mentioned, for speculative „purposes, 
for market, or for sale, shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be fined in 
any sum not less than fifty dollars nor more than one 
hundred dollars. 

Src. 3. That a fishing-tackle, consisting of a rod or 
pole, line, and hook, or spear, shall be the only lawful 
way that fish can be taken in any of the streams of this 
territory. It shall, however, be lawful to use a seine in 
the Missouri and Jefferson rivers, and in the Beaverhead 
up to Beaverhead rock, and in North Boulder creek 
twenty-five miles above its mouth. 

Src. 4. All acts and parts of acts in conflict with 
the ‘provisions of this act are hereby repealed. 

Seo. 5. This act shall take effect and be in force 
from and after its passage. 

Approved February 15th, 1877. 
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INDIGENT INSANE. 


Resolved by the House of Representatives and Council of 
the Legislative Assembly of the Territory of Montana: 
That the governor be and is hereby authorized, by pub- 

lication for three weeks in a newspaper published at the 

capital of the territory, inviting proposals for the care 
and maintenance of the indigent insane of Montana ter- 
ritory, and to let the contract to the lowest responsible 
bidder; but the governor shall have the right to reject any 
and all bids, and make a private contract, provided such 
contract can be made at less price than any bids made 
under publication for proposals, and that such indigent 
insane shall be maintained under such contract so long as 
in the judgment of the governor the interests of the ter- 
ritory will be subserved thereby ; and that upon the re- 
ceipt of any’account for such maintenance the governor 
shall certify to the same, if it be correct, and thereupon it 
shall be the duty of the’ territorial auditor to draw his 
warrant upon the territorial treasurer for an amount of 
money sufficient to pay therefor: Provided, That the 
governor shall not contract, under this resolution, for a 
period extending beyond the completion of the asylum for 
the insane; and, provided further, that whenever, in the 
judgment of the governor, it is desirable to send such in- 
sane person to friends out of the territory, he may do 
so at the expense of the territory; and whenever, in his 
judgment, the interests of such insane persons, and of the 
territory, will be promoted by changing the said contract 
to some other institution or person, at a rate not exceeding 
that mentioned in said communication, he may do so, and 
the expenses shall be paid by warrants drawn on the 
territorial treasurer, to be sold by the auditor, to raise the 
money herein authorized to be expended: Provided, 
further, That the costs necessarily attending the adjudi- 
cation of insanity, and transportation of any insane per- 
sons to the place provided for their care and maintenance, 
shall be paid by the county where such insane person re- 
sides at the time he may be adjudged to be insane: Pro- 
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vided, further, That idiotic persons shall be classed with 
insane persons under the provisions of this act, and the 


word “maintenance,” in this act, shall be construed to 


mean, and include medical attendance. 
Approved February 16th, 1877. 


LAWS. 
AN ACT to provide for the copying of laws for publication. 


Be it enacted by the Legislative Assembly of the Territory 
of Montana: 

Section 1. The secretary of Montana territory shall 
employ some suitable person whose duty it shall be to 
make correct copies of such laws of the tenth session of the 
legislative assembly of this territory, as may be desig- 
nated for publication in pursuance of law, and shall 
furnish such copies to the party authorized by the laws 
of this territory to publish the same. The person copy- 
ing such laws shall receive no greater compensation 
therefor than ten cents per folio for each and every folio 
of one hundred words so copied, and shall make but one 
copy of each law designated to be published. 

Bec. 2, The auditor of the territory shall ascertain 
the number of folios copied, and the amount due there- 
for, under the provisions of this act, and is authorized 
to draw his warrant on the territorial treasurer for such 
sum as may-be found due for such copying, and the same 
shall be paid by said treasurer out of any moneys in the 
territorial treasury not otherwise appropriated. 

Approved February 16th, 1877, - 
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LEGISLATIVE ASSEMBLY. 


AN ACT to fix the time of holding the regular sessions of the 
future legislative assemblies of Montana territory. 
` Be it enacted by the Legislative Assembly of the Territory 
of Montana: l : 
Srorton 1. That the regular sessions of the legis- 
lative assembly of this territory shall be held at the cap- 
ital, and the next regular session thereof shall commence 
ing ef ec at 12 o’clock x. on the second Monday of January, A. 
n D. 1879, and said: sessions shall be held biennially 
acces thereafter, commencing at 12 o’clock m. on the second 
Monday of Jannary of each year upon which said ses- 
sions are to be held under the provisions of this act. 
Src. 2. All acts and parts of acts in conflict with 
this act be and the same are hereby repealed. 
Approved February 16th, 1877. 


LICENSES. * 


AN ACT to amend “ An’ Act concerning licenses,” approved 
May 8th, 1873. 

Be it enacted by the Legislative Assembly of the Territory 
of Montana: 
SECTION 1. That section 5 of “An Act concerning 

licenses,” approved May 8th, 1873, be amended so as to 

read as follows: “Src. 5. Every person who has a 

fixed place of business, who may deal in goods, wares, 

or merchandise, wines or liquors, drugs or medicines, 
jewelry, or wares of precious metals, or who shall ex- 

; pose the same for sale, shall pay a license as follows: 

for |mer- Those whose sales are ten thousand dollars or more 

cee 2z- per month shall constitute the first class, and shall pay 

i a license of fifty dollars per quarter; those whose sales 

are fiye thousand dollars and under ten thousand per 

month shall constitute the second class, and shall pay a 

license of thirty dollars per quarter; those whose sales 

are two thousand dollars and under five thousand 
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dollars per month shall constitute the third class, and 
shall pay a liceense of twenty dollars per quarter; and 
those whose sales fare one thousand and under two 
thousand dollars per month shall constitute the fourth 
class, and shall pay a license of fifteen dollars per quar- 
ter; and those whose sales are five hundred dollars-.and 
under one thousand dollars per month shall constitute 
the fifth class, and shall pay a license of ten dollars per 
quarter ; and those whose sales are under five hundred 
dollars per month shall constitute the sixth class, and 
shall pay a license of five dollars per quarter: Provided, 
The sales of liquors or wines licensed in this section 
shall not be in less quantities than one quart.” 

Src. 2. That section 9 of said act be so amended as 


to read as follows: “Suc. 9. . That every traveling | 


merchant, hawker, or peddler, who shall carry a pack or 
trunk, and shall sell goods, wares, or merchandise, shall 
pay a license of fivé dollars per quarter; if he travel 
with wagon or other vehicle and sell goods, wares, ‘or 
‘merchandise, he shall pay a license of twenty dollars per 
quarter for each wagon or vehicle; if he travel with a 
pack animal and sell goods, wares, or merchandise, he 
shall pay a license of fifteen dollars per quarter for such 
pack animal: Provided, That no license shall -be*re- 
quired to be paid by any person who sells any produc- 
tion of this territory, raised or manufactured” by 
himself.” 

Sec. 3. That all persons who may hereafter come 
into this territory, and who shall take orders for the 
sale of any goods, wares, or merchandise, to be delivered 
after such orders, or shall sell, or offer to sell, any goods, 
wares, or merchandise, by sample, such persons being 
commonly known as traveling commercial agents, shall, 
before carrying on any such business, pay a license 
therefor of ten dollars per quarter in each county where 
such business may be transacted. 

Sec. 4. That section 17 of said act be amended so 
as to read as follows: “Sc. 17. Every person who 
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shall carry on the gift lottery or prize distribution 
business within this territory, shall pay a license therefor 
of fifty dollars per quarter: Provided, That no fee 
shall be collected by any county treasurer in this terri- 
tory for granting or issuing any license, in any case 
whatever, under the previsions of this act, or the act to 
which this is amendatory, any law heretofore passed to 
the contrary notwithstanding.” 

Sec. 5. That-this act take effect and be in force 
from and after its passage. 

Approved February 16th, 1877. 


LIVE STOCK. 
; AN ACT in relation to live stock. 
Be it enacted by the Legislative Assembly of the Territory 
of Montana : 
Secrion 1. If any person or persons shall hereafter 
mark or brand, or cause to be marked. or branded, any 
horse, mule, ox, cow, sheep, swine, or other animal, the 


z property of another person, whether the same be done 


by mistake or otherwise, such person or persons so 
marking or branding any such animal, or causing the 
same to be done, shall pay to the owner of the same 
three times the value thereof; and any such owner shall 
have the right to sue in any court of competent juris- 
diction, and recover from any such person or persons 
marking or branding as aforesaid three times the value 
of the animal so marked or branded. 

Seo. 2. That any person or persons who shall drive, 
or cause to be driven, any cattle, horses, mules, sheep, or 
swine, from their customary range, without the permis- 
sion of the owner or owners thereof, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof 
before any justice of the peace in the territory of Mon- 
tana, may be fined in any sum not less than five nor 
more than one hundred dollars, or may be imprisdned 
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in the county jail for a period not less than ten days nor 
more than ninety days, or by both such fine and impris- 
onment, at the discretion of the court. _ 


Src. 3. That if any person or persons shall cut off 
either. or both ears close ‘to the head of any cow, calf, 
ox, sheep, or swine, he or they shall be deemed guilty of 
misdemeanor, and, on conviction thereof, shall be fined 
. in any sum not less than five nor more than twenty-five 
dollars, or by imprisonment in the county jail for a 
period riot less than five nor more than thirty days, at 
the discretion of the court. ` 

Src. 4. All fines collected under the provisions of 
this act shall be paid into the common school fund of 
the county where such offense was committed. 


Approved February 8th, 1877. 


LIVE STOCK, 


AN ACT for the repeal of an act entitled “An Act concerning 
the management of live stock, and to protect the Dilersis of 
stock-growers in the territory of Montana.” 


Be it enacted by the Legislative Assembly of the Territory 

of Montana: , 

Secrion 1. Thatan act entitled “An Act concerning 
the management of live stock, and to protect the interests 
of stock-growers in the territory of Montana,” approved 
February 11th, 1876, be and the same is hereby repealed. 
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Sec. 2. This act shall take effect and bein force from ` 


and after its passage. 
Approved February 8th, 1877. — 
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MECHANICS’ LEINS. 


AN ACT to amend Chapter XL. of “An Act revising, re-enact- 
ing, and codifying the general and permanent laws of Mon- 
tana,” approved January 12th, 1872 


Be it enacted by the Legislative Assembly of the Territory 
of Montana: 


Section 1. That the lein given by section 1 of the ` 
chapter to which this act is amendatory, shall extend to 
the lot or land upon which any such building, improve- 
ment, or structure is situated, to the extent of one acre, 
if outside any town or city; or, if within any town or 
city, then to the extent of the whole lot or lots upon 
which the same is situated, if the land belonged to the 
person who caused said building to be constructed, altered, 
or repaired; but if such person owned less than a fee 
simple estate in such land, then only his interest therein 
is subject to such lien. 

Sec. 2. <All liens for work or labor done, or material 
furnished, upon the same premises, which shall be filed 
within thirty days after the filing of the first lien on such 
premises, shall entitle the holder thereof to share equally, 


Timelof filing prO rata, according to the amount of their respective liens, 


lien, 


Priority of 
Mens. 


in the proceeds arising from the sale of such premises upon 
the foreclosure of pach liens. If, after the expiration of 
thirty days, other liens shall be filed against such prem- 
__ ises, then all liens filed within sixty days after the filing 
of such subsequent lien shall be liens of the second 
class, and share pro rata in any proceeds arising from 
the sale of the said premises which may remain after all 
liens of the first class have been paid. 

Sec. 8. The liens for work or labor done, or material 
furnished, as specified in the act to which this is amenda- 
tory, shall be prior to, and have precedence over, any 
mortgage, incumbrance, or other lien made subsequent . 
to the commencement of work on any contract for the 
erection of such building or other improvement. 


oer: aa AEA 
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Sec. 4. Section 8 of Chapter XL. of the codified section 
statutes, and all acts and parts of acts in conflict with TePenlet- 
this act, are hereby repealed. 

Sec. 5. This act shall take effect and be in force from 
and after its passage. 

Approved February 16th, 1877. ag 


PROBATE PRACTICE ACT. 


AN ACT relating to probate courts and estates of deceased 
persons. ' 


Be it enacted by the So eae Assembly of the Territory 
of Montana: 
CHAPTER I. > 
ARTICLE [.— Organization and Jurisdiction of Probate 
Courts in. Montana. 
Secroxw 1. The probate court has jurisdiction— 
First. To open and receive proof of last wills and 
testaments, and to admit them to probate. 
Second. To grant letters testamentary, of administra- 
tion, and of guardianship, and to revoke the same. 
Third. To appoint appraisers of estates of deceased. 


persons. 
Fourth. To compel executors, administrators, a Probate 
A courts—juris- 
guardians to render accounts. diction and 


owers of 


Fifth. To order the sale of property of estates or be- PEO bate 
longing to minors. 
Sixth. To order the payment of debts due from es- 
tates. 
Seventh. To order and regulate all distributions and 
partitions of property or estates of deceased persons. 
Eighth. To compel the aftendance of witnesses and 
the production of title deeds, papers, and other property 
of an estate or of a minor. ° 
Ninth. To exercise the powers conferred ‘by this: act. 
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Tenth. To make such orders as may be necessary to 
the exercise of the powers conferred upon it. 

The proceedings of probate courts shall be construed 
in the same manner and with like intendments as the 
proceedings of courts of general jurisdiction, and to its 
records, judgments, and decrees there is accorded like force 
and effect and legal presumptions, as to the records, ofders, 
decrees, and judgments of district courts. 

Src. 2. The judges of probate courts may, at cham- 
bers, appoint appraisers, receive inventories and accounts, 
to be filed in probate court; suspend the powers of exec- 
utors, administrators, or guardians, in the cases allowed 
by law; grant special letters of administration or guar- 
dianship ; approve claims and bonds, and direct the is- 
suance from the probate courts of all writs and processes 
necessary in the exercise of their power. 

Sec, 3. -Any probate judge may hold terms, or por- 
tions of terms, in any other county than, as well as in, that 
for which he was elected, in cases of sickness of the 
proper judge, or to hear, try, adjudicate, and determine 
all causes and matters in which the probate judge of the 
proper county is interested or has been employed asan 
attorney, or is disqualified by law from. trying or adjudi- 
cating. 

Sec. 4. When, from any of the causes mentioned in 
the preceding section, a term or part of a term of a pro- 
bate court cannot be held in a county by the judge 
thereof, the judge disqualified may, by the consent of par- 
ties to the action or proceedings, which such judge is 
disqualified from adjudicating, designate the county, or 
probate judge of some other county, to hold such term 
or portion of term; and if the parties fail thus to con- 
sent, a certificate of such fact of disqualification, or in 
case of sickness of the judge, “then of the fact of such 
sickness, must be transmitted by the clerk of such court 
to the governor, who must thereupon direct some probate 
judge of a neighboring county to hold such term or r part 
of term. 
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Sec. 5. The seal of the court need not be affixed to 
any proceedings therein, except — 

First. To a writ. 

Second. ‘To the proof of a will or the appointment of 
an executor, administrator, or guardian. 

Third. To the authentication of a copy of a record 
or other proceeding of the court, or officer thereof, for 
the purpose of being used in evidence in another court. 


ARTICLE Il.—Of Local Jurisdiction. 


Sec. 6. Wills must be proved, and letters testament- 
ary or of administration granted : 

First. In the county of which the decedent was a 
resident at the time of his death, in whatever place he 
may have died. 


Second. In the county in which the decedent may 


have died leaving estate therein, he not being a resident 
of the territory. ` 

Third. In the county in which any part of the estate 
may be, the decedent having died out of the territory, 
and not resident thereof at the time of his death. 

Fourth. In the county in which any part of the estate 
may be, the decedent not being a resident of the terri- 
tory, and not having estate in the county in which he 
died, 

Fifth. In all other cases, in the county where appli- 
cation for letters is first made. 

Sec. 7. When the estate of the decedent is in more 
than one county, he having died out of the territory, 
and not having been a resident thereof at the time of 
his death, or, being such non-resident, and dying within 
the territory, and not leaving estate in the county where 
he died, the probate court of that county in which ap- 
plication is first made for letters testamentary or of ad- 
ministration, has exclusive jurisdiction of the settlement 
of the estate. 
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CHAPTER I1.— Prozate or WILLS. 


ARTICLE I. 

Sec. 8. Every custodian of a will, within thirty 
days after receipt of information that the maker thereof 
is dead, must deliver the same to the probate court hay- 
ing jurisdiction of the estate, or to the executor named 
therein. A failure to comply with the provisions of 
this section makes the person -failing responsible for all 
damages sustained by any one injured thereby. 

Sec. 9. “Any executor, devisee, or legatee named in 
any will, or any other person interested in the estate, 
may, at any time after the death of the testator, petition 
the court haying jurisdiction to have the will proved, 
whether the same be in writing in his possession or not, 
or is lost or destroyed, or beyond the jurisdiction of the 
territory, or a nuncupative will. 

Sec. 10. A petition for the probate of a will must 
show: 

First, The jurisdictional facts. 

Second. Whether the person named as executor con- 
sents to act, or renounces his right to letters testamentary. 

Third. ‘The names, ages, and residence of the heirs 
and devisees of the decedent, so far as known to the 
petitioner. 

Fourth. The probable value and character of the 
property of the estate. 

Fifth. The name of the person for whom letters tes- 
tamentary are prayed. 

No defect of form or in the statement of jurisdictional 
facts actually existing shall make void the probate’of a 
will. l 

Sec. 11. If the person named in a will as executor, 
for thirty days after he has knowledge of the death of 
the testator, and that he is named as executor, fails to 
petition the proper court for the probate of the will, and 
that letters testamentary be issued to him, he has re- 
nounced his right to letters, and the court may appoint 
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any other competent person administrator; unless good 
cause for delay is shown. 

Sec, 12. If it is alleged in any petition that any 
will is in the possession of a third person, and the court 
is satisfied that the allegation is correct, an order must 
be issued and served upon the person having possession 
of the will requiring him to produce it at a tirne named 
in the order. If he has possession of the will and neg- 
lects or refuses to. produce it in obedience to the order, 
he may, by svarrant from the court, be committed to the 
jail of the county, and be kept in close confinement until 
he produces it. 

Sec. 13. When the petition is filed and the will 
produced, the probate judge must fix a day for hearing 
the petition, not less than ten nor more than thirty days 
from the production of the will. Notice of the hearing 
shall be given by the clerk of the court, by publishing 
the same in a newspaper of the county; if there be none, 
then by three written or printed notices posted at three 
of the most public places in the county. If the notice 
is published in a weekly newspaper, it must appear 
therein on at least three different days of publication, 
and if in a newspaper published oftener than once a 
week, it shall be so published that there must be at least 
ten days from the first to the last day of publication, 
both the first and the last day being included. Ef the 
notice is by posting, it must be given at least ten days 
before the hearing. 

Seo. 14. Copies of the notice of the time appointed 
for the probate of the will must be addressed to the 
heirs of the testator resident in the territory, at their 
places of residence, if known to the petitioner, and de- 
posited in the post office, with the postage thereon pre- 
paid, at least ten days before the hearing. If their 
places of residence be not known, the copies of notice 
may be addressed to them and deposited in the post: of- 
fice at the county seat of the county where the proceed- 
ings are pending. A copy of the same notice must in 
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like manner be mailed to the person named as executor, 
if he be not the petitioner; also, to any person named 
as co-executor, not petitioning, if their places of resi- 
dence be known. Proof of mailing the copies of the 
notice must be made at the hearing. . Personal service 
of copies of the notice at least ten days before the day 
of the hearing is equivalent to mailing. ` 

Sec. 15. The probate judge may, out of term time 
or at chambers, receive petitions for the probate of wills, 
and make and issue all necessary orders and writs to 
enforce the production of wills and the attendance of 
witnesses, and may appoint special terms of his court for 
hearing the petitions, trials of issues, and admitting wills 
to probate. 

Sec. 16. At the time appointed for the hearing, or 
the time to which the hearing may haye been postponed, 
the court, unless the parties appear, must require proof 
that the notice has been given, which being made, the 
court must hear testimony in proof of the will. 

Src. 17. Any person interested may appear and con- 
test the will. Devisees, legatees, or heirs of an estate 
may contest the will through their guardians, or attor- 
neys appointed by themselves or by the court for that 
purpose; but a contest made by an attorney appointed 


` by the court does not bar a contest after probate by the 


party so represented, if commenced within the time 
provided in Article IV. of this chapter; nor does the 
non-appointment of an attorney by the court of itself 
invalidate the probate of a will. 

Src. 18. If no person appears to contest the probate 
of a will, the court may admit it to probate on the testi- 
mony of one of the subscribing witnesses only, if he 
testifies that the will was executed jn all particulars as 
required by law, and that the testator was of sound 
mind at the time of its execution. 

Src. 19. An olographic will may be proved i in the 


same manner that other writings are proved. 
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Articts II.— Contesting Probate of Wills. 


Sec. 20. If any one appears to contest the will, he 
must file written grounds of opposition to the probate 
thereof, and serve a copy on the petitioner and other 
residents of the county interested in the estate, any one 
or more of whom may demur thereto to any of~the 
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grounds of deniurrer provided for in-the civil practice - 


act of this territory applicable hereto. If the demurrer 
is sustained, the court’ must allow the contestant a rea- 
sonable time, not exceeding ten days, within which to 
amend his written opposition. If the demurrer is over- 
ruled, the petitioner and others interested may jointly or 
separately answer the contestant’s grounds, traversing or 
otherwise obviating or avoiding the objections. Any 
issues of fact thus raised, involving: 1, the competency 
of the decedent to make a last will and testament; 2, 
the freedom of the decedent, at the time of the execution 
of the will, from duress, menace, fraud, or undue in- 
fluence; 3, the due execution and attestation of the will 
by the decedent or subscribing witnesses; or, 4, any 
other substantial grounds affecting the validity of the 
will— must, on request of either party in writing (filed 
three days prior to the day set for the hearing), be tried 
by a jury. If no jury is demanded, thie court must try 
and determine the issues joined. 

On the trial the contestant is plaintiff, and the pe- 
titioner ‘is defendant. 

Sec. 21. When a jury is demanded, the probate 
court must summon and impanel a jury to try the case 
in the manner provided for summoning and impaneling 
trial juries in courts of record, and the trial must be 
conducted in accordance with the prévisions of the civil 
practice act for trials of issues of fact. A trial by 
the court must be conducted as provided in said civil 
practice act in cases of trials by the court. 

Sec. 22. The jury, after hearing the case, must re- 
turn a special verdict upon the issues submitted to them 
by the court; upon which the judgment of the court 
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must be rendered, either admitting the will to probate 
or rejecting it. In either case the proofs of the sub- 
scribing witnesses must be reduced to writing. If-the 
will is admitted to probate, the judgment, will, and 
proofs must be recorded. 

Src. 23. If the will is contested, all the subseribing 
witnesses who are present in the county, and who dre of 
sound mind, must be produced and examined, and the 
death, absence, or insanity of any of them must be satis- 
factorily shown to the court. If none of the subscribing 


z witnesses reside in the county at the time appointed for 
°? proving the will, the court may admit the testimony of 


other witnesses to prove the sanity of the testator and 
the execution of the will; and, as evidence of the execu- 
tion, it may admit proof of the handwriting of the 
testator and of the subscribing witnesses, or any of them. 

Sec. 24. The testimony of each witness, reduced to 
writing and signed by him, shall be good evidence in 
any subsequent contests concerning the validity of the 
will, or the sufficiency of the proof thetent if the witness 
be dead or has permanently removed from the territory. 

Sec. 25. If the court is satisfied, upon the proof 
taken, or from the facts found by the jury, that the will 
was duly executed, and that the testator, at the time of 


f its execution, was of sound and disposing mind, and not 


acting under duress, menace, fraud, or undue influence, 
a certificate of the proof and the facts found, signed by 
the probate judge, and attested by the seal of the court, 
must be attached to the will. 

Src. 26. The will and a certificate of the proof 
thereof, together with all the testimony taken, must be 
filed by the clerk, and recorded by him in a book to be 
provided for the purpose. 


ARTICLE III.—Probate of Foreign Wills: 


Sec. 27. Every will duly proved and allowed in any 
other state or territory of the United States, or in any ` 
foreign country or state, may be allowed and recorded in 
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the probate court of any county in which the testator 
shall have left any estate. 

Sxc. 28. When a copy of the will and the probate 
thereof, duly authenticated, shall be produced by the 
executor, or by any other person interested in the will; 
with a petition for letters, the same must be filed, and 
the court or judge must appoint a time for the hearing ; 
notice whereof must be given, as hereinbefore provided 
for an original petition for the probate of a will. 

Src. 29. If, on the hearing, it appears upon the face 
of the record that the will has been proved, allowed, and 
admitted to probate, in any other state or territory of the 
United States, or in any foreign country, and that it was 
executed. seeing to the law of the place in which the 
same was made, or in which the testator was at the time 
domiciled, or in conformity with the laws of this terri- 
tory, it must be admitted to probate, and have the same 
` force and effect as a will admitted to probate in this ter- 
ritory, and letters testamentary, or of administration, 
issued thereon. 


ARTICLE IV.— Contesting Wills after Probate. 


Src. 80. When a will has been admitted to probate, 
any person interested may, at any time within one year 
after such probate, contest the same, or the validity of 
"the will, For that purpose he must file in the court; in 
which the will was proved a petition, in writing, con- 
taining his allegations against the validity of the will, 
or against the sufficiency of the proof, and praying that 
the probate may be revoked. 

Src. 31. Upon filing the petition a citation must be 
issued to the executors of the will, or to the administra- 
tors, with the will annexed, and to all the legatees and 
devisees mentioned in the will, and heirs residing in the 
territory, so far as known to the petitioner—or to their 
guardians, if any of them are minors; or to their per- 
sonal representatives, if any of them are dead —requir- 
ing them to appear before the court, on some day of a 
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regular term therein specified, to show- cause why the ` 
probate of the will should not be revoked. 

Sec. 32. At the time appointed for showing cause, 
or at any time to which the hearing is postponed, per- 


in Sonal service of the citations having been made upon 


any persons named. therein, the court must proceed to try 
the issues of fact joined in the same manner as in an 
original contest of a will. 

Sxc. 33. In all cases of petitions to revoke the pro- 
bate of a will, wherein-the original probate was granted 
without a contest, on written demand of either party, 
filed three days prior to the hearing, a trial by jury must 
be had, as in cases of the contest of an original petition 
to admit a will to probate. If, upon hearing the proofs 
of the parties, the jury shall find, or, if no jury is had, 
the court shall decide, that the will is for any reason in- 
valid, or that it is not sufficiently proved to be the last 
will of the testator, the probate must be annulled and 
revoked. 

Sec. 34. Upon the revocation being made the powers 
of the executor or administrator, with the will annexed, 


- must cease; but such executor or administrator shall not 


be liable for any act done in good faith previous to the 
revocation. 

Sec. 385. The fees and expenses must be paid by the 
party contesting the validity or probate of the will, if 
the will in probate be confirmed. If the probate is 
revoked, the costs must be paid by the party who resisted 
the revocation, or out of the property of the decedent, 
as the court directs. 

Sec. 36. If no person, within one year after the 
probate of a will, contest the will or the validity thereof, 
the probate of the will is conclusive; saving to infants, 
and persons of unsound mind, a like period of one year 
after their respective disabilities are removed, 
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ARTICLE V.— Probate of Lost or Destroyed Will. 


Sec. 37. Whenever any will is lost or destroyed, the 
probate court must take proof of the execution and va- 
lidity thereof, and establish the same; notice to all per- 
sons interested being first given, as prescribed in regard 
to proofs of wills in other cases. All the testimony 
given must be reduced to writing, and signed by the 
witnesses. 


Sec. 38. No will shall be proved as a lost or de- ` 


stroyed will, unless the same is proved to have been in 
existence at the time of the death of the testator, or is 
shown to have been fraudulently destroyed in the life 
time of the testator ; nor unless its provisions are clearly 
and distinctly proved by at least two credible witnesses. 

Sec. 39. When a lost will is established, the provis- 
ions thereof must be distinctly stated and certified by 
the probate judge, under his hand and the seal of the 
court; and the certificate, together with the testimony 
upon which it is founded, must be filed and recorded as 
other wills are filed and recorded ; and letters testament- 
ary or of administration, with the will annexed, must 
be issued thereon, in the same manner as upon will pro- 
duced and duly proved. The testimony must be reduced 
to writing, signed, certified, and filed as in other cases, 
and shall have the same effect as evidence, as provided 
in section 20 of this act. i 

Src. 40. If, before or during the pendency of an 
application to prove a lost or destroyed will, letters of 
administration are granted on the estate of the testator, 
or letters testamentary of any previous will of the tes- 
tator are granted, the court may restrain the administra- 
tors or executors so appointed from any acts or proceed- 
ings which would be injurious to the legatees or devisees 
claiming under the lost or destroyed will. 


ARTICLE VI.—Probate of Nuncupative Wills. 


Sec. 41. Nuncupative wills may, at any time within 
six months after the testamentary words are spoken by 
32 
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the decedent, be admitted to probate on petition and 
notice as provided in Article I., Chaper II., of this act, 
The petition, in addition to the jurisdictional facts, must 
allege that the testamentary words, or the substance 
thereof, were reduced to writing within thirty days after 
they were spoken, which writing must accompany the 
petition. 


Sec. 42. The probate court must not receive or èn- 
tertain a petition for the probate of a nuncupative will 
until the lapse of fourteen days from the death of the 
testator, nor must such petition at any time be acted on 
until the testamentary words are, or their substance is, 
reduced to writing and filed with the petition, nor until 
the surviving husband or wife (if any) and all the other 
persons, resident in the territory or county, interested in 
the estate, are notified as hereinbefore provided. 


Sec. 48. Contests of the probate of nuncupative 
wills, and appointments of executors and administrators 
of the estate devised thereby, must be had, conducted, 
and made as hereinbefore provided in cases of the -pro- 
bate of written wills. 


CHAPTER IIT. 


ARTICLE J.—Jetlers Testamentary and of Administra- 
tion — How and to Whom Issued. 


Sec. 44. The court admitting a will to probate, after 
the same is proved and allowed, must issue letters thereon 
to the persons named therein as executors, who are com- 
petent to discharge the trust, who must appear and 
qualify, unless objection is made, as provided in section 
41 of this act. 

Suc. 45. No person is competent to serve as executor 
who, at the time the will is admitted to probate, is: 

First. Under the age of majority. 

Second. Convicted of an infamous crime. 

Third. Adjudged by the court incompetent to exc- 
cute the duties of the trust by reason of drunkenness 
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improvidence, or want of understanding or integrity, or 
who is absent from or resides out of the territory. 

If the sole executor, or all the executors, are.incompe- 
tent, or renounce or fail to apply for letters, or to appear 
and qualify, letters of administration with the will an- 
nexed must be issued. ! 

Sec. 46. Any person interested in a will may file ob- 
jections in writing to granting letters testamentary to the 
persons named as executors, or any of them, and the ob- 
jections must be heard and determined by the court. A 
petition may at the same time be filed for letters of ad- 
ministration with the will annexed. 

Sec. 47. When an unmarried woman, appointed ex- 
ecutvix, marries, her authority is extinguished. When 
a married woman is named as executrix, she may be 
appointed and serve in every respect as a feme sole. 

Sec. 48. No executor of an executor shall, as such, 
be authorized to administer on the estate of the first 
testator, but on the death of the sole or surviving ex- 
ecutor of any last will, letters of administration with 
the will annexed, of the estate of the first testator left 
unadministered, must be issued. 

Sec. 49. Where a person absent from the territory, 
or a minor, is named executor, if there is another ex- 
ecutor who accepts the trust and qualifies, the latter may 
have letters testamentary and administer the estate ‘until 
the return of the absentee, or the majority of the mmors, 
who may then be admitted a joint executor. If there is 
no other executor, letters of administration with the will 
` annexed must be granted, but the court may, in its dis- 
cretion, revoke them on the return of the absent executor 
or the arrival of the ‘minor at the age of majority. 

Seo. 50. When all the executors named are not ap- 
pointed by the court, those appointed have the same au- 
thority to perform all acts and discharge the trust required 
by the will as effectually for every purpose as if all were 
appointed and should act together. Where there are two 
executors or administrators, the act of one alone shall be 
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effectual if the other is absent from the territory, or labor- 
ing under any legal disability from serving, or if he has 
given his co-executors or co-administrators authority, in 
writing, to act for both; and where there are more than 
two executors or administrators, the act of the majority 


shall be valid. 


Sec. 51. Administrators with the will annexed have 
the same authority over the estates which executors named 
in the will would have, and their acts are as effectual for 
all purposes. Their letters must be signed by the clerk 
of the court, and bear the seal of the court. 


ARTICLE II.— Form of Letters. 


SEC. 52. Letters testamentary must be substantially 
in the following form: 
“Territory of Montana, County of 

“The last will of A B, deceased, a aby of which is 
hereto annexed, having ecu proved and recorded in the 
probate court of the county of , CD, who is named 
therein, is hereby appointed executor. 

“Witness, G H, clerk of said county, with the seal of 
said court affixed, this the day of , A.D. 18—. 

“By order of the court. 

[u. s.] “GH, Clerk” 

Src. 58. Letters of administration with the will an- 
nexed must be substantially in the following form: 
“Territory of Montana, County of 

“The last will of A B, deceased, a copy of which is 
hereto annexed, having been proved and recorded*in the - 
probate court of the county of , and there being 
no executor named in said will (or as the case may be), 
C D is hereby appointed administrator with the will an- 
nexed. 

“Witness, G H, clerk of said court, with the seal 
thereof affixed, this the day of , A. D. 18—. 

“By order of the court. 


Tu. 8.] 


«GH, Clerk.” 


$e 
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Sec. 54. Letters of administration must be signed 
by the clerk, under the seal of the court, and substan- 
tially in the following form: 

“Territory of Montana, County of : 7 

“C D is hereby appointed administrator of the estate 
of A B, deceased. - 

“ Witness, G H, clerk of the probate court of said 


county, with seal thereof affixed, this the day’ of 
, A. D. 18—. 
“By order of court. 
[u. s.] “G H, Clerk.” 


ARTICLE III. — Letters of Administration— To whom 
and the Order in which Qranted. 


Sec. 55. Administrators of the estate of a person 
dying intestate, must be granted to some one or more of 
the persons hereinafter mentioned, who are respectively 
entitled thereto, in the following order: 

First. ‘The surviving husband or wife, or some com- 
petent person, whom he or she may request to have ap- 
pointed. . 

Second. The children. 

Third. The father and mother. ~- 

Fourth. The brothers. 

Fifth. The sisters. 

Sixth. The grandchildren. 

Seventh. The next of kin entitled to share in distribu- 
tion of the estate. 

Eighth. The creditors. 

Ninth. The public administrator. 

Tenth. Any person legally competent. 

If the decedent was a member of a co-partnership at 
the time of his death, the surviving partner must in no 
instance be appointed administrator of the estate; and, 
provided, further, that no person who is not a resident of 
this territory shall be appointed administrator. 

Sec. 56. Of several persons claiming and equally 
entitled to administer, males must be preferred to females, 
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and relatives of the whole blood to those of the half 
blood. : 

Sec. 57. When there are several persons equally en- 
titled to the administration, the court may grant letters 
to one or more of them; and when a creditor is claiming 
letters, the court may, in its diseretion, at the request of 
another creditor, grant letters to any other person legally 
competent, 

Sec. 58. If any person entitled to administration is a 
minor, letters must be granted to his or her guardian, or 
any other person entitled to letters of administration, in 
the diseretion of the court. 

Sec. 59. No person is competent to serve as admis- 
trator or administrix, who, when appointed, is — 


First. Under the age of majority. 
Second. Convicted of an infamous crime. 
Third. Adjudged by the court to be incompetent to 


exceute the duties of the trust by reason of drunkenness, 
improyidence, or want of understanding or integrity, 
Suc. 60. A married woman must not be appointed 
administratrix. When an unmarried woman appointed 
adiministratrix marries, her authority is extinguished. 


ARTICLE LV.— Petition for Letters and sletion Thereon. 


Sec. 61. Petitions for letters of administration must 
he in writing, signed by the applicant, or his attorney, 
and filed with the clerk of the court, stating the facts, 
to give the court jurisdiction of the case, and rhen known 
to the applicant, he must state the names, ages, and res- 
idence of the heirs of the decedent, and the value and 
character of the property. If the jurisdictional facts ex- 
isted, but are not fully set forth in the petition, and af- 
terwards proved in the course of administration, the de- 
eree or order of administration, and subsequent proceed- 
ings, are not void for want of such jurisdictional aver- 
ments. 

Sec. 62, Letters of administration may be granted at 
a regular term of court, or at a special term appointed 
by the judge for the hearing of the application. 
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Src. 63. When a petition praying for letters of ad- 
ministration is filed, the clerk must give notice thereof by 
causing notices to be posted in at least three public places 
in the county, one of which must be at the place where 
the court is held, containing the name of the decedent, 
the name of the applicant, and term of court at which 
the application will be heard. Such notice must be given 
at least ten days before the hearing. 

Sec. 64. Any person interested may contest the peti- 
tion by filing written opposition thereto, on the ground 
of incompetency of the applicant, or may assert his own 
right to the administration, and pray that letters may be 
issued to himself. In the latter case the contestant must 
file a petition and give the notice required for the orig- 
inal petition, and the court must hear the two petitions 
together. 

Sec. 65. On the hearing, it, being first proved that 
notice has been given as herein required, the court must 
hear the allegations and proofs of the parties, and order 
the issuing of letters of administration to the party best 
entitled thereto. í 

Sec. 66. An entry in the minutes of the court that 
the required proof was made and notice given shall be 
conclusive evidence of the fact of such notice. 

Sec. 67. Letters of administration must be granted 
to any applicant, though it appears that there are other 
persons having better rights to the administration, when 
such person fail to appear and claim the issuing of 
letters to himself. : 

Src. 68. Before letters of administration are granted 
on the estate of any person who is represented to have 
died intestate, the fact of his dying intestate must be 
proved by the testimony of the applicant or others; and 
the court may also examine any other person concerning 
the time, place, and manner of his death, the place of 
his residence at the time, the value and character of his 
property, and whether or not the decedent left a will, 
and may compel any person to attend as a witness for 


that purpose. 
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Sec. 69. Administration may be granted to any one 
or more competent persons, although not entitled to the 
same, at the written request of the person entitled, filed 
in court. 


ARTICLE V.— Revocation of Letters and Proceeding gs 
Therefor. 


Sec. 70. When letters of administration have been 
granted to any person other than the surviving husband 
or wife, child, father, mother, brother, or sister of the 
intestate, any one of them may obtain the revocation of 
the letters, and be entitled to the administration, by pre- 
senting to the probate court a petition praying the revo- 
cation, and that letters of administration may be issued 
to him. 

Sec. 71. When such petition is filed, the clerk must, 
in addition to the notice provided in section 57, issue a 
citation to the administrator to appear and answer the 
same at the time appointed for the hearing. 

Sec. 72, At the time appointed, the citation haying 
been duly served and returned, the court must proceed 
to hear the allegations and proofs of the parties; and if 
the right of the applicant is established, and he is com- 
petent, letters of administration must be granted to him, 
and the letters of the former administrator revoked. 

Sec. 73. The surviving husband or wife, when 
letters of administration have been granted to a child, 
father, brother, or sister of the intestate, or any of such 
relatives, when letters have been granted to any other of 
them, may assert his prior right, and obtain letters of 
administration, and have the letters before granted 
revoked in the manner prescribed in the three preceding 
sections. 


ARTICLE VI.— Executors and Administrators— Oath 
and Bond of. 


Src. 74. Before letters testamentary or of adminis- 
tration are issued to the executor or administrator, he 
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must take and subscribe an oath before some officer 
authorized to administer oaths, that he will perform, 
according .to law, the duties of executor or adminis- 
trator; which oath must be attached to the letters. 

All letters testamentary and of administration issued 
to, and all bonds executed by, executors or administra- 
tors, with the affidavits and certificates thereon, must be 
forthwith recorded by the clerk of the court having 
jurisdiction of the estates, in books to be kept by him in 
his office for that purpose. 

Sec. 75. ` Every person to whom letters testamentary 
or of administration are directed to issue must, before 
receiving them, execute a bond to the territory of Mon- 
tana, with two or more sufficient sureties, to be approved. 
by the probate judge. The penalty must not be less 
than twice the value of the personal property and twice 
the probable value of the annual rents, profits, and 
issues of the real property belonging to thé estate, which 
values must be ascertained by the probate judge by 
examining, on oath, the party applying, and any other 
persons. 

Sec. 76. The probate judge must: require an addi- 
tional bond whenever the sale of any real estate belong- 
ing to an estate is ordered by him; but no such addi- 
tional bond must be required when it satisfactorily 
appears to the court that the penalty of the bond given 
before receiving letters, or of any bond given in place m 
thereof, is equal to twice the value of the personal prop- 
erty remaining in, or that will come into, the possession 
of the executor or administrator, including the annual 
rents, profits, and issues of real estate, and twice the 


probable amount to be realized on the sale of the real , 


estate to be sold: 

Sec. 77. The bond must be conditioned that the 
executor or administrator shall faithfully execute the 
duties of the trust according to law. 
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a 


Sec, 78. When two or more persons are appointed 


> executors or administrators, the probate judge must 


require and take a separate bond from each of them. 

Src. 79. The bond shall not be void upon the first 
recovery, but may be sued and recovered upon from time 
to time, by any person aggrieved, in his own name, , i- 
til the whole penalty is exhausted. 

Sec. 80. In all cases where bonds or andertakings 
are required to be given, under this title, the sureties 
must justify thereon, in the same manner and in like 
amounts, as required in cases of appeal to the supreme 
court in the civil practice act; and the certificate thereof 
must be attached to, and filed and recorded with, the 
bond or undertaking. 

All such bonds and undertakings must be approved 
by the probate judge, before being filed or recorded.” 

Sec. 81. Before any probate judge approves any 
bond required under this title, and after its approval, he 
may, of his own motion, or upon the motion of any per- 
son interested in the estate, supported by affidavit that 
the sureties, or some one or more of them, are not worth 
as much as they have justified to, order a citation to 
issue requiring such sureties to appear before him, at a 
designated time and place, to be examined touching their 
property and its value; and the judge must, at the same 
fime, cause a notice to be issued to the executor or admin- 
istrator, requiring his appedrance on the return of the 
citation; and on its return he may examine the sureties, 
and such witnesses as may be produced, touching the 
property of the sureties and its value; and if, upon 


such examination, he is satisfied that the bond is insuff- 


cient, he must require sufficient additional security. _ 

Sec. 82. If sufficient security is not given within 
the time fixed by the judge’s order, the right of such 
executor or administrator to the administration shall 
cease, and the person next entitled to the administration 
on the estate, who will execute a sufficient bond, must 
be appointed to the administration. 


ENE NR ss TAA, 
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Sec. 83. When it is expressly provided in the will 
that no bond shall be required of the executor, letters 
testamentary may ‘issue, and sales of real estate be made 
and confirmed, without any bond, unless the court, for 
good cause, require one to be executed ; but the executor 
may at any time afterwards, if it appear from any.cause 
necessary or proper, be required to filea bond as in other 
cases. 

Src. 84. Any person interested in an estate may, 
-by verified petition, represent to the probate judge that 
the sureties of the executor or administrator thereof m 
have become or are becoming insolvent, or that they 
have removed or are about to remove from the territory, 
or, from any other cause, that the bond is insufficient, 
and ask that further security be required. 

Src. 85. If the probate judge is satisfied that the mat- 
ter requixes investigation, a citation must be issued to the 
executor or administrator, requiring him to appear at a 
time and place to be therein specified, to show cause why 
he should not give further security. The citation must 
be served personally on the executor or administrator, at 
least five days before the return day. If he has ab- 
sconded, or cannot be found, it may be served by leaving 
a copy of it at his place of residence, or by such publi- 
cation as the court or judgé may order. 

Sec. 86. Qn the return of the citation, or at’ such 
other time as the judge may appoint, he must proceed 
to hear the proofs and allegations of the parties. If it 
satisfactorily appears that the security is from any cause 
insufficient, he may make an order requiring the execu- 
tor or administrator to give further security, or to file a 
new bond in the usual form, within a reasonable time— 
not less than five days. 

Sec. 87. If the executor or administrator neglects to 
comply with the order within the time prescribed, the 
judge must, by order, revoke his letters, and his authority 
must thereupon cease. 

Src. 88. When a petition. is presented, praying that 
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an executor or administrator be required to give further 
security, or to give bond, if, by the terms of the will, no 
bond was originally required, and it is alleged, on oath, 
that the executor or administrator is wasting the prop- 
erty of the estate, the judge may, by order, suspend. his 
powers until the matter can be heard and determined. 
Sec. 89. When it comes to his knowledge that the 
bond of any executor or administrator is from any cause - 
insufficient, the probate judge, without any application, 


ive must cause him to be cited to appear and show cause 


why he should not give further security; and must pro- 
ceed thereon as upon the application of any person infer- 
ested. 

Src. 90. Where a surety of any executor or admin- 
istrator desires to be released from responsibility on ac- 
count of future acts, he may make application to the 
probate court or judge for relief. The court or judge 
must cause a citation to the executor or administrator to 


be issued, and served personally, requiring him to ap- 


pear at a time and place to be therein specified, and to 
give other security ; if he has absconded, left, or removed ` 
from the territory, or if he cannot be found after due 
diligence and inquiry, service may be made as provided 
in section 85. 

Sec. 91. If new sureties be given to the satisfaction 
of the judge, he-may thereupon make an order that the 
sureties who applied for relief shall not be liable on 
their bond for any subsequent act, default, or miscon- 
duct of the executor or administrator. 

Sec. 92. If the executor or administrator neglects or 
refuses to give new sureties, to the satisfaction of the 
judge, on the return of the citation, or within such rea- 
sonable time as the judge shall allow, unless the surety 
making the application shall consent to a longer exten- 
sion of time, the court or judge must, by order, revoke 
his letters. 

Sec. 93. The applications authorized by the nine 
preceding sections of this chapter may be heard and de- 


d termined out of term time, 
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All orders made therein must be entered upon the 
minutes of the court. 


ARTICLE VII.—Special Administrators and their 
p Powers and Duties. * 


Seo. 94. The liability of principal and sureties upon 
- the bond of any executor, administrator, or guardian, is 
in all cases to pay in the kind of money or currency in 
which the principal is legally liable. 

Sec. 95. When there is delay in granting letters tes- 
tamentary or of administration, from any cause, or when 
such letters are granted irregularly, or no sufficient bond 
is filed as required, or when no application is made for 
such letters, or when an administrator or executor dies 
or is suspended or removed, the probate judge must ap- 
point a special administrator to collect and take charge of 
the estate of the decedent, in whatever county or counties 
the same may be found, and to exercise such other pow- 
ers as may be necessary for the preservation of the estate, 
or he may direct the public administrator of his county 
" to take charge of the estate. 

Sec. 96. The appointment may be made out of 
term time, and without notice, and must be made by 
entry upon the minutes of the court specifying the pow- 
ers to be exercised by the administrator. Upon such 
order being entered, and after the person appointed has 
given bond, the clerk must issue letters of adrninistra- 
tion to such person in conformity with the order. 

Sec. 97. In making the appointment of a special 
administrator, the probate judge must give preference to 
the person entitled to letters testamentary or of adminis- 
tration, but no appeal must be allowed from the appoint- 
ment. 

Sec. 98. Before any letters issue to any special ad- 
ministrator, he must give bond in such sum as the pro- 
bate judge may direct, with sureties to the satisfaction 
of the judge, conditioned for the faithful performance of 
his duties; and he must take the usual oath, and have 
the same endorsed: on his letters. 
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Sec. 99. The special administrator must collect and 
preserve for the executor or administrator all the goods, 
chattels, debts, and effects of the decedent, all incomes, 
rents, issues, and profits, claims and demands of the 
estate; must take the charge and management of, enter 
upon and preserve from any damage, waste, and injury, 
the real estate, and for any such and all necessary’ pur- 
poses, may commence and maintain or defend suits and 
other legal proceedings, as an administrator; he may 
sell such perishable property as the probate court may 
order to be sold, and exercise such other powers as are 
conferred upon him by his appointment; but in no case 
is he liable to an action by any creditor on a claim 
against the decedent. 

Sec. 100. When letters testamentary or of adminis- 
tration on the estate of the decedent have been granted, 
the powers of the special administrator cease, and he 
must forthwith deliver to the executor or administrator 
all the property and effects of the decedent in his hands; 
and the executor or administrator may prosecute to final 
judgment any suit commenced by the special adminis- 
trator. 

Sec. 101. The special administrator must render an 


€ account, on oath, of his proceedings, in like manner as 


other administrators are requirerl to do. 


ARTICLE VITI— Wills Found after Letters of Adminis- 
tration Granted, and Miscellaneous Provisions. 


Sec. 102. If, after granting letters of administration 
on the ground of intestacy, a will of the decedent is 
duly proved and allowed by the court, the letters of ad- 
ministration must be revoked, and the powers of admin- 
istrator shall cease, and he must render an account of 
his administration within such time as the court shall 
direct. 

Src. 103. In such case, the executor, or the adminis- 
trator with the will annexed, is entitled to demand, sue 
for, recover, and collect all the rights, goods, daak, 
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debts, and effects of the decedent remaining unadminis- 
tered, and may prosecute to final judgment any suit com- 
menced by the administrator before the revocation of his 
letters of administration. 

Src. 104. In case any one of the several executors or 
administrators, to whom letters are granted, dies, „be- 
comes lunatic, is convicted of an infamous crime, or 
otherwise becomes incapable of executing the trust, or in 
case the letters testamentary or of administration are 
revoked or annulled with respect to any one executor or 
administrator, the remaining executor or administrator 
must proceed to complete the execution of the will or 
administration. 

Sec. 105. If all such executors or administrators 


die or become incapable, or the power and authority of _ 


all of them is revoked, the probate court must issue 
letters of administration with the will annexed, or 
otherwise, to the widow, or next of kin, or others, in the 
_ same order and manner as is directed in relation to orig- 
inal letters of administration. The administrators so 
appointed must give bond in the like penalty, with like 
sureties and conditions, as hereinbefore required of ad- 
ministrators, and shall have the like power and authority. 

Seo. 106. Any executor or administrator may, at 
any time, by writing filed in the probate court, resign 
his appointment, having first settled his accounts, and 
delivered up all the estate to the person whom the court 
shall appoint to receive the same. If, however, by 
reason of any delays in such settlement and delivering 
up of the estate, or for any other cause, the circumstances 
of the estate, or the right of those interested therein, re- 
quire it, the court may, at any time before settlement of 
accounts and delivering up of the estate is completed, 
revoke the letters of such executor or administrator, and 
appoint in his stead an administrator, either special or 
general, in the same manner as is directed in relation 
to original letters of administration. The liability of 
the outgoing executor or administrator, or of the sure- 
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ties on his bond, shall not be in any manner discharged, 
released, or affected by such appointment or resignation, 

Src. 107. All acts of an executor or administrator, 
as such, before the revocation of his letters testamentary, 
or of anaon are as valid, to all intents and pur- 
poses, as if such executor or administrator had continued 
lawfully to. execute the duties of his trust. ‘ 

Sec, 108. A transcript from the minutes of the 
court, showing the appointment of any person as execu- 
tor or administrator, together with the certificate of the 
clerk, under his hand and the seal of his court, that such 
person has given bond and been qualified, and that letters 


- testamentary or of administration have been issued to 


him, and have not been revoked, shall have the same effect 
in evidence as the letters themselves. 


ARTICLE IX.— Disqualified Judges and Transfers of 
Administrators. 


Src. 109. No probate court shall admit to probate 
any will, or grant letters testamentary or of administra- 


o tion, in any case where the judge thereof is interested as 


next of kin to the decedent, or asa legatee or devisee, 
under the will, or when he is named as executor or 
trustee in the will, or as a witness thereto, or is in any 
other manner interested or disqualified from acting. 

Sec. 110. When a petition is filed in the probate court, 
praying for admission to probate of a will, or for grant- 
ing letters testamentary or of administration, or when 
proceedings are pending in the probate court for the set- 
tlement of an estate, and the presiding judge of the court 
is disqualified to act from any cause, upon his own or the 
motion of any person interested in the estate, he must 
make an order transferring the proceeding to the probate 
court of an adjoining county, and the clerk of the 
court ordering the transfer must fransmit to the clerk - 
of the court to which the proceeding is ordered to be 
transferred, a certified copy of the order, and all papers 
on file in ki office in the proceeding; and thereafter the 


* 


LAWS OF MONTANA TERRITORY. 


probate court to which the proceeding is transferred 
shall exercise the same authority and jurisdiction over 


the estate, and all matters relating to the administration $% 


thereof, as if it had original jurisdiction of the estate. 

Sec. 111. The transfer of a proceeding from one 
court to another, as provided for in the preceding sec- 
tion, shall not affect the right of any person to letters 
testamentary or of administration on the estate transfer- 
red, but the same persons are entitled to letters testamen- 
tary or of administration on the estate, in the order here- 
inbefore provided. If, before the administration is closed 
of any estate so transferred as herein provided, another 
. person is elected or appointed and qualified as probate 
judge of the county wherein such proceeding was orig- 
inally commenced, who is not disqualified to act in the 
settlement of the estate, and the causes for which the 
proceeding was transferred no longer exist, any person 
interested in the estate may have the proceeding returned 
to the court from which it was originally transferred, by 
filing a petition setting forth these facts, and moving the 
court therefor. 

Sec. 112. On hearing the motion, if the facts required 
by the preceding section to be set out in the petition are 
satisfactorily shown, and it further appears to the court 
that the convenience of parties interested would be pro- 
moted by such change, the judge must make an‘order 
transferring the proceeding back to the probate court 
where it was originally commenced; and the clerk of the 
court ordering the transfer must transmit to the clerk 
of the court in which the proceeding was originally com- 
menced, a certified copy of the order, and all the orig- 
inal papers on file in his office in the proceeding, and the 
court where the proceeding was orignally commenced 
shall thereafter have jurisdiction and power to make all 
necessary orders and -decrees to close up the administra- 
tion of the estate. 
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ARTICLE X.— Removal and Suspension in Certain 
Cases. 


Sec. 118. Whenever the probate judge has reason to 
believe, from his own knowledge or from credible in- 
formation, that any executor or administrator has wasted, 
embezzled, or mismanaged, or is about to waste or em- 
Bie it be, bezzle, the property of the estate committed to his charge, 
of probate Or has committed, or is about to commit, a fraud upon the 
oe ie estate, or is incompetent to act, or has permanently re- 
trator, moved from the territory, or has wrongfully neglected the 

estate, or has long neglected to perform any act as such 
executor or administrator, he must, by an order entered 
upon the minutes of the court, suspend the powers of 
such executor or administrator until the matter is inves- 
tigated. 
Src. 114. When such suspension is made, notice 
thereof must be given to the executor or administrator, 
Notice ana and he must be cited to appear and show cause why his 
edexecea- letters should not be revoked. If he fail to appear in 
iskrator in obedience to the citation, or, if appearing, the court is 
ded. satisfied that there exists cause for his removal, his let- 
ters must be revoked, and letters of administration 
granted anew, as the case may require. 


Sec. 115. Atthe hearing any person interested in 
Hqaring of the estate may appear and file his allegations in writing, 
reyokeletters showing that the executor or administrator should be re- 
administra- moved, to which the executor or administrator may de- 
mur or answer, as hereinbefore provided. The issues 
raised must be heard and determined by the court. 

ofl notice to EC. 116. If the executor or administrator has ab- 
See sconded or conceals himself, or has removed or absented 
inkaseofhis Himself from the territory, notice may be given him of 
ritory or the pendency of the proceedings, by publication, in such 
ea|or eou manner as the court may direct, and the court may pro- 
ceed upon such notice as if the citation had been person- 


ally served. 


LAWS OF MONTANA TERRITORY. 


Src. 117. In the proceedings authorized by the pre- 
ceding sections of this article for the remoyal of an 
executor or administrator, the court may compel his 
attendance by attachment, and may compel him to 
answer questions, on oath, touching his administration, 


and, upon his refusal so to do, may commit him until-he oa 


obey, or may revoke his letters, or both. 


CHAPTER IV. ~ 


ARTICLE I.— Inventory, Appraisement, and Possession 


of Estate. 

Sec. 118. Every executor or administrator must 
make and return to the court, at its first term after his 
appointment, a true inventory and appraisement of all 
the estate of the decedent, including the homestead, if 
any, which has come to his possession or knowledge. 

Sec. 119. To make the appraisement, the probate 
judge or court must“appoint three disinterested persons 
(any two of whom may act), who are entitled to receive 
a reasonable compensation for their services, not to 
exceed five dollars per day, to be allowed by the court 
or judge. The appraisers myst, with the inventory, file 
a verified account of their services and disbursements. 
If only one day’s services are charged, the bill need 
not be sworn to. . 

If any part of the estate is in any otber county than 
that in which letters are issued, appraisers thereof may 
be appointed, either by the probate judge having juris- 
diction of the estate or by the probate judge of such 
other county, on request of the judge having jurisdiction. 

Src. 120. Before proceeding to the execution of 
their duty, the appraisers, before any officer authorized 
to administer oaths, must take and subscribe an oath, to 
be attached to the inventory, that they will truly, hon- 
estly, and impartially appraise the property which is 
exhibited to them, according to the best of their knowl- 
edge and ability. They must then proceed to estimate 
and appraise the property. Each article must be set 
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down separately, with the value thereof in dollars and 
cents, in figures, opposite the articles respectively. The 
inventory must contain all the estate of the decedent, 
real and personal, a statement of all debts, partnerships, 
and other interests, bonds, mortgages, notes, and other 
securities for the payment of money belonging to the 
decedent, specifying the name of: the debtor in each 
security, the date, the sum originally payable, the 
indorsements thereon (if any), with their dates, and the 
sum which, in the judgment of the appraisers, may be 
collected on each debt, interest, or security. The inven- 
tory must show, so far as the same can be ascertained by 
the executor or the administrator, what portion of the 
property is community property, and what porton is the 
separate property of the decedent. 

Sec. 121. The inventory must also contain an account 
of all moneys belonging to the decedent which have 
come to the hands of the executor or administrator; and 
if none, the fact must be so stated in the inventory. If 
the whole estate consists of money, there need not be an 
appraisement, but an inventory must be made and re- 
turned as;in other cases. 

Src. 122. The naming of a person as executor does 
not thereby discharge him from any just claim which 
the testator has against him, but the claim must be in- 
cluded in the inventory, and the executor is liable for 
the same as for so much money in his hands when the 
debt or demand becomes due. 

Sec, 128. The discharge or bequest in a will of any 
debt or demand of the testator against the executor 
named, or any other person, is not valid against the 


7 creditors of the decedent, but is a specific bequest of the 


debt or demand. It must be included in the inventory, 
and, if necessary, applied in the payment of his debts; 
if not necessary for that purpose, it must be paid in the 
same manner and proportion as other specific legacies. 
Sec. 124, The inventory must be signed by the 
appraisers, and the executor or administrator must take 
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and subscribe an oath, before an officer authorized to 
administer oaths, that the inventory contains a true state- 
ment of all the estate of the decedent which has come 
to his knowledge and possession, and particularly of all 
money belonging to the decedent, and of all just claims 
of the decedent against the affiant. The oath must-be 
endorsed upon or annexed to the inventory. 

_ Sec. 125. If an executor or administrator neglects 
or refuses to return the inventory within the time pre- 
scribed, or within such further time, not exceeding two 
months, which the court or judge shall, for reasonable 
cause, allow, the court may, upon notice, revoke the 
letters testamentary or of administration, and the execu- 
tor or administrator is liable on his bond for any injury 
to the estate, or any person interested therein, arising 
from such failure. 

Src. 126. Whenever property not mentioned in an 
inventory that is made and filed comes to the possession 
or knowledge of an executor or administrator, he must 
cause‘the same to be appraised in the manner prescribed 
in this article, and an inyentory thereof to be returned 
within two months after the discovery; and the making 
of such inventory may be enforced, after notice, by 
_attachment or removal from office. 

Sec. 127. The executor or administrator is entitled 
to the possession of all the real and personal estate‘of the 
decedent, and to receive the rents and profits of the real 
estate, until the estate is settled, or until Gelivered over 
by order of the probate court to the heirs or devisees; 
and must keep in good tenantable repair all houses, 
buildings, and fixtures thereon which are under his 
control. 

The heirs or devisees may themselves, or jointly with 
the executor or administrator, maintain an action for the 
possession of the real estate, or for the purpose of quiet- 
ing the title to the same, against any one except the 
executor or administrator. 

Sec. 128. Unless it satisfactorily appears to the pro- 
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bate court that the rents, issues, and profits of the real 
estate for a longer period are necessary to be received by 
the executor or administrator, wherewith to pay the 
debts of the decedent, or that it will probably be neces- 


1 sary to sell the real estate for the payment of such debts, 
" at the end of ten months from the first publication of 


the notice to creditors the court must direct the executor 
or administrator to deliver possession of all the real 
estate to the heirs at law or devisees. 


ARTICLE II.—Enbezzlement and Surrender of Property 
of the Estate. 


Sec. 129. If any person, before the granting of 
letters testamentary or of administration, embezzles or 
alienates any of the moneys, goods, chattels, or effects of 


- a decedent, he is chargeable theréwith, and liable to an 


action by the executor or administrator of the estate for 
double the value of the property so embezzled or alien- 
ated, to be recovered. for the benefit of the estate. 

Sec. 130. If any executor, administrator, or other 
person interested in the estate of a decedent, complains 
to the probate judge, on oath, that any person is sus- 
pected to have concealed, embezzled, smuggled, con- 
veyed away, or disposed of any moneys, goods, or chat- 
tels of the decedent. or has in his possession or knowl- 
edge any deeds, conveyances, bonds, contracts, or other 
writings, which contain evidences of, or tend to disclose, 
the right, title, interest, or claim of the decedent to any 
real or personal estate, or any claim or demand, or any 
last will, the judge may cite such person to appear be- 
fore the probate court, and may examine him on oath 
upon the matter of such complaint. If such person is 
not in the county where letters have been granted, he 
may be cited and examined, either before the probate 
court of the county where he is found, or before the 
court issuing the citation. But, if, in the latter case, he 
appears, and is found innocent, his necessary expenses 
must be allowed him out of the estate. 
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Src. 131. If the person so cited refuse to appear and 
submit to an examination, or to answer such interroga- 
tories as may be put to him, touching the matter of the 


complaint, the court may, by warrant for that purpose, ° 


commit him to the county jail, there to remain in close 
custody until he submits to the order of the court, or is 
discharged according to’ law. If, upon such examina- 
tion, it appears that he has concealed, embezzled, smug- 
gled, conveyed away, or disposed of any moneys, goods, 
or chattels of the decedent, or that he has in his posses- 
sion or knowledge any deeds, conveyances, bonds, con- 
tracts, or other writings, tending to disclose the right, 
title, interest, or claim of the decedent to any real or 
personal estate, claim, or demand, or any last will of the 
decedent, the probate court may make an order requir- 
ing such person to disclose his knowledge thereof to the 
executor or administrator, and may commit him to the 
county jail, there to remain until the order is complied 
with, or he is discharged according to law. And all 
such interrogatories and answers must be in writing, 
signed by the party examined, and filed in the probate 
court. 

The order for such disclosure made upon such examin- 
ation is prima facie evidence of the right of such admin- 
istrator to such property, in any action brought for the 
recovery thereof; and any judgment recovered therein 
must be for double the value of the property as assessed 
by the court or jury, or for return of the property, and 
damages in addition thereto equal to the value of such 
property. 

In addition to the examination of the party, witnesses 
may be produced and examined on either side. 

Sec. 132. The probate judge, upon the complaint, on 
oath, of an executor or administrator, may cite any per- 
son who has been entrusted with any part of the estate 
of the decedent, to appear before such court, and require 
him to render a full account, on oath, of any moneys, 


goods, chattels, bonds, accounts, or other property or 
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papers belonging to the estate, which have come to his 
possession in trust for the executor or administrator, and 
of his proceedings thereon; and if the person so cited 
refuses to appear and render such account, the court may 
proceed against him as provided in the preceding section, 
CHAPTER Y. Í 
ARTICLE I.— Of the Provision for the Support of the 
Family. 

Sec. 183. When a person dies, leaving a widow or 
minor children, the widow or children, until letters are 
granted and the inventory is returned, are entitled to re- 
main in possession of the homestead, of all the wearing 
apparel of the family, and of all the household furniture 
of the decedent; and are also entitled to a reasonable 
provision for their support, to be allowed by the probate 
judge. 

Sec. 134. Upon the return of the inventory, or at 
any subsequent time during the administration, the court 
or probate judge may, on his own motion or on petition 
therefor, set apart for the use of the surviving husband 
¿or wife or the minor children of the decedent, all prop- 
“erty exempt from execution, including the homestead 
selected, designated, and recorded. ' IE none has been 
selected, designated, and recorded, the judge of the court 
must select, designate, set apart, and cause to be recorded 
a homestead, for the use of the persons hereinbefore 
named, in the manner provided in Article IT. of this 
chapter, out of the real estate belonging to the decedent. 

Sec. 135. If the amount set apart be insufficient for 
the support of the widow and children, or either, the 
probate court or judge must make such reasonable 
allowance out of the estate as shall be necessary for the 
maintenance of the family, according to their circum- 
stances, during the progress of the settlement of the es- 
tate, which, in case of an insolvent estate, must not be 
longer than one year after granting letters testamentary 
or of administration. 
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` 


Src. 136. Any allowance made by the court or judge 
in accordance with the provisions of this article, must 
be paid in preference to all other charges, except funeral 
charges and expenses of administration; and any such 
allowance, whenever made, may, in the discretion of the 
court or judge, take effect from the death of the decedent. 

Seo. 187. When property is set apart for the use of 
the family, in accordance with the provisions of this 
chapter, if the decedent left a widow or surviving hus- 
band and no minor child, such property is the property 
of the widow or surviving husband. If the decedent 
left also a minor child or children, the one-half of such 
property shall belong: to the widow or surviving hus- 
band, and the remainder to the child, or in equal shares 
to the children, if there be more than one. If there be 
no widow or surviving husband, the whole belongs to 
the minor child or children. 

Sec. 138. If, of the return of the inventory of the 
estate of an intestate, it appears that the value of the 
whole estate does not exceed the sum of fifteen hundred 
dollars, the probate court, by a decree for that purpose, 
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minor child or children, if there be a widow or minor 
child, and if no widow, then for the children, if there 
are any, the whole of the estate, after the payment of 
the expenses of his last illness, funeral charges; and 
expenses of the administration, and there must be no 
further proceedings in the administration, unless further 
estate be discovered; and when it so appears that the 
yalue of the whole estate does not exceed the sum of 
three thousand dollars, it is in the discretion of the pro- 
bate court to dispense with the regular proceedings, or 
any part thereof, prescribed in this title, and there must 
be had a summary administration of the estate, and*an 
order of distribution thereof at the end of six months 
after the issuing of letters. The notice to creditors must 
be given to present their claims within four months after 
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the first publication of such notice, and those not so 
presented are barred as in other cases. ; 

Src. 139. If the widow has a maintenance derived 
from her own property, equal to the portion set apart to 
her by the preceding sections of this article, the whole 
property so set apart, other than her half of the home- 
stead, must go to the minor children. 


ÀRTICLE II.—Of the Homestead. 


Sec. 140. If the homestead selected by the husband 
and wife, or either of them, during their coverture, and 
recorded while both were living, was selected from the 
community property, it vests, on the death of the hus- 
band or wife, absolutely in the survivor. If the home- 
stead was selected from the sepdrate property of either 
husband or wife, it vests, on the death of the person 
from whose property it was selected, in his or her heirs, 
- subject to the power of the probate court to assign it for ` 
a limited period to the family of the decedent, In 
either case it is not subject to the payment of any debt 
or liability contracted by or existing against the husband 
and wife, or either of them, previous to or at the time of 
the death of such husband or wife, except as provided 
in the civil code. 

Src. 141. If the homestead, selected and recorded 
prior to the death of the decedent, be returned in the 
inventory appraised at not exceeding two thousand five 
hundred dollars in value, or was previously appraised as 
provided in the civil code, and such appraised value did 
not exceed that sum, the probate court must, by order, 
set it off to the persons in whom title is vested by the 
preceding section. If there be subsisting liens or in- 
cumbrances on the homestead, the claims secured thereby 
must be presented and allowed as other claims against 
the estate. If the funds of the estate be adequate to 
pay all claims allowed against the estate, the claims so 
t secured must be paid out of such funds; if the funds 
of the estate be not sufficient for that purpose, the claims 
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so secured shall be paid proporticnally with other claims 
allowed, and the liens or incumbrances on the homestead. 
shall only be enforced against the homestead for any de- 
ficiency remaining after such payment. 

Src. 142. If the homestead, as selected and recorded, 
be returned in the inventory appraised at more than two 
thousand five hundred dollars, the appraisers must, be- 
fore they make their return, ascertain and appraise the 
value of the homestead at the time the same was selected, 
and if such value exceed two thousand five hundred 
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in the civil code, and such appraised value exceeded that 
sum, the appraisers must determine whether the premises 
can be divided without any material injury, and if they 
find that they can þe thus divided, they must admeasure 
and set apart to the parties entitled thereto such portion 
of the premises, including the dwelling house, as will 
amount in value to the sum of two thousand five hun- 
dred dollars, and make report thereof, giving the metes, 
bounds, and full description of the portion set apart as 
a homestead. If the appraisers find that the premises 
exceeded in value, at the time of their selection, the sum 
of two thousand five hundred dollars, and that they 
cannot be divided without material injury, they must 
report such finding, and thereafter the court may make 
an order for the sale of the premises and the distribution 
of the proceeds to the parties entitled thereto. 

Src. 143. Any two of the appraisers concurring may 
discharge the duties imposed upon the three, and make 
the report. A dissenting report may be made by the 
third appraiser. The report must state fully the acts of 
the appraisers. Both reports may be heard and consid- 
ered by the court in determining a confirmation or Te- 
jection of the majority report, but the minority report 
must in no case be confirmed. ` 

Sec. 144. When the report of the appraisers is filed 
the court must set a day for hearing any objections 
thereto from any one interested in the estate. 
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the hearing must be given for such time and in such 
manner as the court may direct. If the court be satis- 
fied that the report is correct, it must be confirmed, ` 
otherwise rejected. In case the report is rejected, the 
court may appoint new appraisers to examine and report 
upon the homestead, and similar proceedings may be had 
for the confirmation or rejection of their report as upon 
the first report. 

Src. 145. The costs of all proceedings in the probate 
court provided for in this chapter, must be paid by the 
estate, as expenses of administration. Persons succeed- 
ing, by purchase or otherwise, to the interests, rights, 
and title of successors to homesteads, or to the right to 
have homesteads set apart to them, as in this chapter pro- 
vided, have all the rights and benefits conferred by law 
on the persons whose interests and rights they acquire. 

Sec. 146. A certified copy of every final order made 
in pursuance of this article, by which a report is con- 
firmed, property assigned, or sale confirmed, must be 
recorded in the office ofthe recorder of the county where 
the homestead property is situated. 


CHAPTER VI.— Or CLAIMS AGAINST THE ESTATE. 


Sec. 147. Every executor or administrator must, 
immediately after his appointment, cause to be published 
in some newspaper of the county, if there be one (if not, 
then in such newspaper as may be designated by the 
court), a notice to the creditors of the deceased, requiring 
all persons having claims against him to exhibit them, 
with the necessary vouchers, to the executor or adminis- 
trator, at the place of his residence or business, to be 
specified in the notice. Such notice must be published 
as often as the judge or court shall direct, but not less 
than once a week for four successive weeks; the court or 
judge may also direct additional notice by publication or 
posting. In case such executor or administrator resign 
or is removed before the time expressed in the notice, 
his successor must give notice for only the unexpired 
time allowed for such presentation. 


LAWS OF MONTANA TERRITORY. 


Src. 148. The time expressed in the notice must be 
ten months after its first publication when the estate 
exceeds in value the sum of ten thousand dollars, and 
four months when it does not. 

Suc. 149. After notice is given as required by the 
preceding section, a copy thereof, with the affidavit. of 
due publication, or of publication and posting, must be 
filed; and upon such affidavit or other testimony to the 
satisfaction of the court, an order or decree showing that 
due ñotice to the creditors has been given, and directing 
that such order or decřee be entered in the minutes and 
recorded, must be made by the court. 

Sec. 150. If a claim arising upon a contract hereto- 
fore made be not presented within the time limited in 
the notice, it is barred forever, except as follows: If it 
be not then due, or if it be. contingent, it may be pre- 
sented within one month after it becomes due or abso- 
lute; if it be madé to appear by the affidavit of the 
claimant, to the satisfaction of the executor or adminis- 
trator and the probate judge, that the claimant had no 
notice, as provided in this chapter, by reason of being 
out of the territory, it may be presented any time before 
a decree of distribution is entered. A claim for a 
deficiency remaining unpaid after a sale of property of 
the estate mortgaged or pledged must be presented 
within one month after such deficiency is ascertained. 
All claims arising upon contracts hereafter made, 
whether the same be due, not due, or contingent, must 


be presented within the time limited in the notice; and { 


any claim not so presented is barred forever: Provided, 


however, That when it ig made to appear by the affidavit. 


of the claimant, to the satisfaction of the executor or 

administrator and the probate judge, that the claimant 

had no notice, as provided in this chapter, by reason’ of 

being out of the territory, it may be presented at any 
time before a decree of distribution is entered. 

Src. 151. Every claim which is due when presented 

o the administrator must be supported by the affidavit 
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of the elaimant, or some one in his behalf, that the 
amount is justly due, that no payments have been made 
proof in sup- thereon which are not credited,.and that there are no 
` set-offs to the same to the knowledge of the claimant 
or affiant. If the claim be not due when presented, or 
be contingent, the particulars of such claim must’ be 
stated. When the affidavit is made by a person ‘other 
than the claimant, he must set forth in the affidavit the 
reasons why it is not made by the claimant. The oath 
may be taken before any officer authorized to administer 
oaths. The executor or administrator may also require 
satisfactory vouchers or proofs to be produced in support 
of the claim. If the estate be insolvent, no greater rate 
claiin against of interest shall be allowed upon any claim after the first 
publication of notice to creditors than is allowed on 
judgments obtained in the district court. 

Src. 152. Any probate judge may present a claim 
against the estate of a decedent for allowance, to the 
executor or administrator thereof; and if the executor or 
administrator allows the claim, he must, in writing, 
designate some probate judge of an adjoining county, 
who, upon the presentation of such claim to him, is 
in cake a pro- vested with the same power to allow or reject it as he 
tclaim would have if the will had been proved or administra- 

tion granted in his own county; and the probate judge 
presenting such claim, in case of its rejection by the 
executor or administrator, or by such probate judge as 
shall have acted upon it, has the same right to sue in a 
proper court for its recovery as other persons have when 
their claims against an estate are rejected. 

Src. 153. When a claim, accompanied by the affida- 

vit required in this chapter, is presented to the executor 
or administrator, he must endorse thereon his allowance 


ot. faim or rejection, with the day and date thereof. If he 
sented,” allows the claim, it must be presented to the probate 


judge for his approval, who must, in the same manner, 
endorse upon it his allowance or rejection. If the 
executor or administrator or,the judge refùse or neglect 
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to endorse such allowance or rejection for ten days after 
-the claim has been presented to him, such refusal or 
neglect is equivalent to a rejection on the tenth day ; 
-and if the presentation be made by a notary, the certifi- 
cate of such notary, under seal, is prima facie evidence 
of such presentation and rejection. “Lf the claim be pre- 
sented. to the executor or administrator before the expira- 
tion of the time limited for the presentation of claims, 
the same is presented in time, though acted upon by the 
executor or administrator and by the judge after the 
expiration of such time. If the claim be payable in a 
particular kind of money or currency, it shall, if 
allowed, be payable only in such money or currency. 
Src. 154. Every claim allowed by the executor or 
administrator and approved by the probate judge, or a 
copy thereof, as hereinafter provided, must, within thirty 
days thereafter, be filed in the probate court, and be 
ranked among the dtknowledged. debts of the estate, to 
be paid in due course of administration. If the claim 
is founded on a bond, bill, note, or any other instru- 
ment, a copy of such instrument must accompany the 
claim, and the original instrument must be exhib- 
ited if demanded, unless it is lost or destroyed, in 


which case the claimant must accompany his claim by 


his affidavit, containing a copy or particular description 
of such instrument, and stating its loss or destruction. 
If the claim or any part thereof is secured by a mort- 
gage or other lien, which has been recorded, in the office 
of the recorder of the county in which the land affected 
by it lies, in which case it is sufficient to describe the 
mortgage or lien and refer to the date, volume, and page 
of its record. 

If in any case the claimant has left any original 
voucher in the hands of the executor or administrator, 
or suffered the same to be filed in court, he may withdraw 
the same when a copy thereof has been already or is 
then attached to-his claim. A brief description of the 
claim filed must be entered by the clerk in the register, 
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howing the name of the claimant, the amount and 
haracter of the claim, rate of interest, and date of allow- 
ce. 
Sec. 155. When a claim is rejected, either by the’ 
ecutor or administrator or the probate judge, the holder 
ust bring suit in the proper court against the executor 
r administrator, within three months after date of its 
ejection, if it be then due, or within two months after 
t becomes due, otherwise the claim is forever barred. 

Sec. 156. No claim must be allowed by the executor 
r administrator, or by the probate judge, which is barred 
y the statute of limitations. When a claim is pre- 
ented to the probate judge for his allowance, he may, in 
nis discretion, examine the claimant and others, on oath, 
d hear any other legal evidence touching the validity 
f the claim. 

Src. 157. No holder of any claim against an estate 
shal] maintain any action thereon, unless the claim is first 
resented to the executor or administrator. 

Seo. 158. The time during which there shall bea 
acancy in the administration must not be included in 
y limitations herein prescribed. 
Sec. 159. If an action is pending against the dece- 
ent at the time of his death, the plaintiff must in like 
anner present his claim to the executor or administra- 
or, for allowance or rejection, authenticated as required 
n other cases; and no recovery shall be had in the action 
less proof be made of the presentation required. 

Sec. 160. Whenever any claim is presented to an 
xecutor or administrator, or to the probate judge, and 
e is willing to allow the same in part, he must state in 
is endorsement the amount he is willing to allow. If 
the creditor refuse to accept the amount allowed in sat- 
isfaction of his claim, he shall recover no costs in any 
action therefor brought against the executor or admin- 
istrator, unless he recovers a greater amount than that 
offered to be allowed. , 
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Sec. 161. A judgment rendered against an executor 
or administrator upon any claim for money against the 
estate of his testator or intestate, only establishes the 
- claim in the same manner as.if it had been allowed by 
the executor or administrator and the probate judge, and 
the judgment must be that the executor or administra- 
tor pay in due course of administration the amount as- 
certained to be due. A certified transcript of the judg- 
ment must be filed in the probate court. No execution 
must issue upon such judgment, nor shall it create any 
lien upon the property of the estate or give to the judg- 
ment creditor any priority of payment. 

Src. 162. When judgment has been rendered for or 
against the testator (or) intestate in his lifetime, no execu- 
tion shall issue thereon after his death, except as provided 
in section —. A. judgment against the decedent for the 
recovery of money must be presented to the executor or 
administrator, likeany other claim. If execution is act- 
ually levied upon any property of the decedent before his 
death, the same may be sold for the satisfaction thereof; 
and the officer making the sale must account to the 
executor or administrator for any surplus in his hands. 
A judgment creditor having a judgment which was ren- 
dered against the testator or intestate in his lifetime, may 
redeem any real estate of the decedent from any sale 
under foreclosure or execution, in like manner and with 
like effect as if the judgment debtor were still living. 

Sec. 163. A judgment rendered against a decedent, 
dying after verdict or decision on an issue of: fact, but 
before judgment is rendered thereon, is not a lien on the 


real property of the decedent, but is payable in due course & 


of administration. 

Src. 164. If the executor or administrator doubts the 
correctness of any claim presented to him, he may enter 
into an agreement, in writing, with the claimant, to refer 
the matter in controversy to some disinterested person, to 
be approved by the probate judge; upon filing the agree- 
ment and approval of the probate judge in the office of 
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the clerk of the district court for the county in which the 
letters testamentary or of administration were granted, 
the clerk must, either in vacation or in term, enter a 
inute of the order referring the matter in controversy 
td the person so selected; or, if the parties consent, a 
rdference may be had to the probate court, and the report 
of the referee, if confirmed, establishes or rejects the 
clhim the same as if it had been allowed or rejected by 
the executor or administrator and the probate judge. 
Sec. 165. The referee must hear and determine the 
mptter and make his report thereon to the court in which 
hik appointment is entered. The same proceedings shall 
bd had in all respects, and the referee shall have the same 
pdwers, be entitled to the same compensation, and sub- 
ject to the same control, as in othér cases of reference. 
The court may remove the referee, appoint another in 
his place, set aside or confirm his report, and adjudge 
costs, as in actions against executors or administrators, 
and the judgment of the court thereon shall be as valid 
anf effectual in all respects as if the same had been ren- 
dered in a suit commenced by ordinary process. 

ec. 166. When a judgment is recovered with costs 
inst any executor or administrator, he shall be indi- 
vic ually liable for such costs; but they must be allowed 
in his administration accounts, unless it appears that 
thq suit or proceeding in which the costs were taxed was 
prosecuted or defended without just cause. 

EC. 167, If the executor or administrator is a ered- 
itot of the decedent, his claim, duly authenticated by 
affidavits, must be presented for allowance or rejection 
e probate judge, and its allowance by the judge is 
sufficient evidence of its correctness, and it must be paid 
as pther claims, in due course of administration. If, 
however, the probate judge rejects the claim, action 
thereon may be had against the estate by the claimant, 
and summons must be served upon the probate judge, 
who may appoint an attorney at the expense of the es- 
tatelto defend the action. If the claimant recovers no 
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judgment, he must pay all costs, including defendant’s _ 


fees. | 
Sec. 168. If any executor or administrator neglects 


for two months after his appointment to give notice to 
creditors, as prescribed by this chapter, the court must 
revoke his letters, and appoint some other person in his 
stead, equally or the next in order entitled to the appoint- 
ment. 

Sec. 169. At the same term at which he is required 
to return his inventory, the executor or administrator 
must also return a statement of all claims against the 
estate which have been presented to him, if so required 
by the court; and from term to term thereafter he must 


present a statement of claims subsequently presented to to 


him. In all such statements he must designate the 
names of the creditors, the nature of each claim, when 
it became due or will become due, and whether it was 
allowed or rejected by him. 

Src. 170. If there be any debt of the decedent bear- 
ing interest, whether presented or not, the executor or 
administrator may, by order of the court, pay the 
amount then accumulated and unpaid, or any part 
thereof, at any time when there are sufficient funds 
properly applicable thereto, whether said claim be .then 
due or not; and interest shall thereupon cease to accrue 
upon the amount so paid. This section does not apply 
to existing debts, unless the creditor consent to accept 
the amount. 
CHAPTER VII. 


ARTICLE I.— Sales in General. 


Sec. 171. Al the property of a decedent shall be 
chargeable with the payment of the debts of the de- 
veased, the expenses of administration, and‘ the allow- 
ance to the family, except as otherwise provided in this 
code and in the civil code. And the said property, per- 
sonal and real, may be sold as the court may direct, in 
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no priority as between personal and real property for the 
above purposes. 

Sec. 172. In all cases thes executor or adonat 
of an estate, instead of selling the property of the estate 
o pay the charges and demands against the same, may 
orrow money at the lowest rate of interest at which it 
ay be had, and for such length of time the court may 
low, to pay such claims, when it shall be made to ap- 
ear to the court, by petition and evidence, that an im- 
ediate sale of the property of the estate will be detri- 
ental to the heirs, devisees, legatees, or other persons 
aying an interest therein; and in such case the estate 
hall be chargeable with the payment of such sum so 
xrowed and interest thereon. Such petition may be 
ade by the executor or administrator, or by any one 
f the heirs of the deceased, or other person interested 
n the estate. Notice shall be given as follows: If by 
ne executor or administrator, to all the heirs, devisees, 
egatees, residing in the territory; and if by any heir, 
levisee, or legatee, to the administrator or executor, and 
o all other heirs, devisees, and legatees residing in the 
exritory, which notice shall be given as notice to credit- 
rs by an executor or administrator is required by the — 
provisions of this act. 

Src. 178. No sale of any property of an estate of a 
(lecedent is valid unless made under order of the probate 
ourt, except as otherwise provided in this chapter. All 
es must be reported under oath, and confirmed by the 
robate court, before the title to the property sold passes. 
Sec. 174. Alf petitions for orders of sale must be in 
iting, setting forth the facts showing the sale to be 
necessary, and, upon the hearing, any person interested. 
the estate may file his written objections, which must 
e heard and determined. A failure to set forth the | 
facts showing the sale to be necessary, will not invali- 
ate the subsequent proceedings, if the defect be supplied 
y the proofs at the hearing, and the general facts show- 
ihg the necessity be stated in the order directing the sale. 
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Src. 175. When it appears to the court that the 
estate is insolvent, or that it will require a sale of all the 
property of the estate, of every character, to pay the 
family allowance, expenses of administration, and debts, 
there need be but one petition’ filed, but one order of 
sale made, and but one sale had, except in the case-of 
perishable property, which may be sold as provided in 
section —. The probate court, when a petition for the 
sale of any property for any of the purposes‘ herein 
named is presented, must inquire fully into the probable 
amount required to make all such payments, and, if there 
be no more estate than sufficient to pay the same, may 
require but one proceeding for the sale of the entire es- 
tate. In such case the petition must set forth substan- 
tially the facts required by section —. 


ArtICLE IT.—Sales of Personal Property. 


Sec. 176. At any time after receiving letters the ex- 
ecutor, administrator, or special administrator may apply 
to the court or judge, and obtain an order to sell perish- 


able and other personal property likely to depreciate in - 


value, or which will incur loss ‘or expense by being kept, 
and so much other personal property as may be necessary 
to pay the allowance made to the family of the decedent. 
The order for the sale may be made without notice, but the 
executor, administrator, or special administrator is respon- 
sible for the property, unless, after making a sworn return. 
and on a proper showing, the court shall approve the 
sale. . - 

Sec. 177. If claims against the estate have been al- 
lowed and a sale of property is necessary for their pay- 
ment, or the expenses of administration,’or for the pay- 
ment of legacies, the executor or administrator may 
apply for an order to sell so much of the personal prop- 
erty as may be necessary therefor. Upon filing his peti- 
tion, notice of at least five days must be given of the 
hearing of the application, either by posting notices or 
by advertising. He may also make a similiar applica- 
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tion, either in vacation or term, from time to time, so 
long as any personal property remains in his hands and 
sale thereof is necessary. If it appear for the best inter- 
est of the estate, he may, at any time after filing the 
inventory, in like manner, and after giving like notice, 
apply for and obtain an order to sell the whole of the 
personal property belonging to the estate, whether’ neces- 
sary to pay debts or not. 

Sec. 178. Partnership interest or interests belonging 
to any estate by virtue of any partnership formerly ex- 
isting, interests in personal property pledged, and choses 
in action, may be sold in the same manner as other per- 
sonal property, when it appears to be for the best in- 
terest of the estate. Before confirming the sale of any 
partnership interest, whether made to the surviving 
partner or to any other person, the court or judge must 
carefully inquire into the condition of the partnership 
affairs, and must examine the surviving partner, if in 
the county and able to be present in court. 

Sec. 179. If it appears that a sale is necessary for 
the payment of debts or the family allowance, or for the 
best interest of the estate and the persons interested in the 
property to be sold, whether itis or is not necessary to 
pay the debts or family allowance, the court or judge 
must order it to be made. In making orders and sales 
for the payment of debts or family allowance, such arti- 
eles as are not necessary for the support and subsistence 
of the family of the decedent, or are not especially be- 
queathed, must be first sold, and the court or judge must 
so direct. 

Sec. 180. The sale of personal property must be 
made at public auction, for such money or currency as 
the court may direct, and after public notice given for at 
least ten days, by notices posted in three public places in 
the county, or by publication in a newspaper, or both, 
containing the time and place of sale, and a brief de- 
scription of the property to be sold, unless, for good 
reasons shown, the probate court or judge orders a pri- 
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yate sale or a shorter notice. Public sales of such prop- 
erty must he made at the court house door, or at the resi- 
dence of the decedent, or at some other public place, but 
no sale shall be made of any personal property which is 
not present at the time of sale, unless the court other- 


wise order. When a sale of property of the estate -is 


necessary to pay the allowance of the family, or the 
debts outstanding against the decedent, or the debts, ex- 
penses, or charges of administration, or legacies, the exec- 
utor or administrator may also sell any real as well as 
personal property of the estate, for that purpose, upon 
the order of the probatg court; and an application for 
the sale of real property may also embrace the sale of 
personal property. 


ARTICLE III.—Summary Sales of Mines and Mining 
Interests. ` 


Sec. 181. When it ‘appears from the inventory of the 
estate of any decedent that his estate consists, in whole 
or in part, of mines or interests in mines, or of shares, 
interests, or stocks in a mining corporation, such mines, 
interests, stocks, or shares may be sold under the order 
of the probate court having jurisdiction of the estate, as 
hereinafter provided. 

Src. 182. The executor, administrator, or any heir 
at law or creditor of the estate, any partner or member 
of any mining company in which interests or shares are 
held or owned by the estate, may file in the probate court 
a petition, in writing, setting forth the general facts of 
the estate being then in due course of administration, 
and particularly describing the mine, interest, or shares, 
which it is-desired to sell, and particularly the condition 
and situation of the mines or mining interests, or of the 
mining company or corporation in which such interests 
or shaves are held, and the grounds upon which the sale 
is asked to be made. 

Sec. 183. Upon the presentation of such petition the 
probate judge must make an order directing: all persons 
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interested to appear before him at a time and place speci- 
fied, not less than four nor more than ten weeks from 
the time of making such order, to show cause why an 
order should not be granted to the executor or adminis- 
trator to sell such mines, mining interests, shares, or 
stocks, as are set forth in the petition and belonging to 
the estate. A copy of the order to show cause mist be 
personally served on all persons interested in the estate 
at least ten days before the time appointed for hearing 
the petition, or published at least four successive weeks 
in such newspaper as the court shall specify. If all 
persons interested in the estate signify in writing their 
assent to such sale, the notice may be dispensed with. 

Sec. 184. If, upon hearing the petition, it appears 
to the satisfaction of the probate judge that it is to the 
interest of the estate that such mining property or inter- 
ests of the estate should be sold, or if it appears to his 
satisfaction that an immediate sale is necessary in order 
to secure the just rights or interests of the mining part- 
ners or tenants in common, in which such shares, stocks, 
or property are held, such probate judge must make an 
order authorizing the executor or administrator to sell 
such mining interests, mines, or shares, as hereinafter 
provided. 

Sec. 185. After the order of sale is made, all further 
proceedings for the sale of such mining property, and 
for the notice, report, and confirmation thereof, must be 
in conformity with the provisions of Article IV. of this 
chapter. 


ARTICLE TV.— The Sale of Real Estate Interesis 
Therein and Confirmation Thereof. 


Src. 186. When the personal estate in the hands of 
the executor or administrator is exhausted, or insufficient 
to pay the allowance of the family, the debts outstand- 
ing against the decedent, and the debts, expenses, and 
charges of administration, the executor or administrator 
may sell the real estate for that purpose, upon the order 
of the probate court. 
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Src. 187. To obtain an order for the sale of real 
property he must present a verified petition to the pro- 
bate court, or to the judge at chambers, setting forth the 
amount of personal property that has come to his hands, 
and how much thereof, if any, remains undisposed of ; 
the debts outstanding against the detedent, as far -as can 
be ascertained or estimated; the amount due upon the 
family allowance, or that will be due after the same has 
been in force for one year; the debts, expenses, and 
charges of administration already accrued, and an esti- 
mate of what will or may accrue during the administra- 
tion; a general description of all the real property of 
which the decedent died seized, or in which he had any 
interest, or in which the estate has acquired any interest, 
and the condition and value thereof, and whether the 
same be community or separate property; the names of 
the legatees and devisees, if any, and of the heirs of the 
decedent, so far as Known to the petitioner. If any of 
the matters here enumerated cannot be ascertained, it 
must be so stated in the petition; but a failure to set 
forth the facts showing the sale to be necessary will not 
invalidate the subsequent proceedings, if the defect be 
supplied by the proofs at the hearing, and the general 
facts showing such necessity be stated in the decree. 

Sec. 188. If it appears to the court or judge from 
such petition that it is necessary to sell the whole or 
some portion of the real estate for the purposes and 
reasons mentioned in the preceding section, or any of 
them, such petition must be filed, and ah order thereupon 
made directing all persons interested in the estate to ap- 
pear before the court, at a time and place specified, not 
less than four nor more than ten weeks from the time of 
making such order, to show cause why an order should 
not be granted to the executor or administrator to sell so 
much of the real estate of the decedent as is necessary. 

Src. 189. A copy of the order to show cause must 
be personally served on all persons interested in the es- 
tate, any general guardian of a minor so interested, and 
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any legatee, or devisee, or heir of the decedent, provided 
they are residents of the county, at least ten days before 
ihe time appointed for hearing the petition, or be pub- 
lished four successive weeks in such newspaper in the 
county as the court or judge shall direct. If all persons 
interested in the estate join in the petition for the sale, 
or signify in writing their assent thereto, the notice may 
be dispensed with, and the hearing may be had at any 
time. . 

Src. 190. The probate court, at the time and place 
appointed in such order, or at such other time to which 
the hearing may be postponed, upon satisfactory proof 
of personal service or publication of a copy of the order, 
by affidavit or otherwise, if the consent, in writing, to 
such sale, of all parties interested is not filed, must pro- 
ceed to hear the petition, and hear and examine the alle- 
gations and proofs of thé petitioners, and of all persons 
interested in the estate who may oppose the application. 
All claims against the. decedent not before presented, if 
the period of presentation has not elapsed, may be pre- 
sented and passed upon at the hearing. 

Sec. 191. The executor, administrator, and witnesses 
may be examined on oath by either party, and process to 
compel them to attend and testify may be issued by the 
probate judge, in the same manner and with like effect 
as in other cases. 

Sec. 192. If it appears necessary to sell a part of the 
rea] estate, and that by a sale thereof the residue of the 
estate, real or personal, or some specific part thereof, 
would be greatly injured, or diminished in value, or sub- 
jected to expense, or rendered unprofitable; or that after 
any such sale the residue would be so small in quantity 
or yalue, or would be of such a character with reference 
to its future disposition among the heirs or devisees, as 
clearly to render it for the best interest of all concerned 
that the same should be sold, the court may authorize the 
sale of the whole estate or any part thereof necessary 
and for the best interests of all concerned. 
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Sec. 193. If the court is satisfied, after a full hearing 
upon the petition and an examination of the proofs and 
allegations of the parties interested, that a sale of the 
‘whole or some portion of the real estate is necessary for 
any of the causes mentioned. in this article, or if such 
sale be assented to by all the persons interested, an order 
must be made’ to sell the whole, or so much and such 
parts of the real estate described in the petition as the 
court shall judge necessary or beneficial. 

Sec. 194. ‘The order of sale must describe the 
lands to be sold and the terms of sale, which may 
be for cash or on a credit not exceeding one year, pay- 
able in gross or installments, and in such kind of money, 
with interest, as the court may direct. The land may be 
sold in one parcel or in subdivisions, as the executor or 
administrator shall judge most beneficial to the estate, 
unless the court otherwise specially directs. If it ap- 
pears that any of such real estate has been devised and not 
charged in such devise with the payment of debts or 
legacies, the court must order the remainder to be sold 
before that so devised. Every such sale must be ordered 
to be made at public auction, unless in the opinion of 
the court it would benefit the estate to sell the whole or 
some part of such real estate at private sale. The court 
may, if the same is asked for in the petition, order or 
direct such real estate, or any part thereof, to be sold at 
either public or private sale, as the executor or adminis- 
trator shall judge to be most beneficial for the estate. 

If the executor or administrator neglects or refuses to 
make a sale under the order and as dirécted therein, he 
may be compelled to sell, by order of the court, made 
on motion, after due notice, by any party interested. 

Src. 195. Jf the executor or administrator neglects 
to apply for an order of sale when it is necessary, any 
person may make application therefor, in the same man- 
ner as the executor or administrator, and notice thereof 
must be given to the executor or administrator before 
the hearing. The petition of such applicant must con- 


291 


Order for sale 
of whole or 
part of real. 
estate. 


Order of sale. 


Ifexecutoror 
administra- 
tor neglect to 
apply for or- 
der of sale, 
other person 
may. 


PROBATE PRACTICE ACT. 


tain as many of the matters in section 179 as-he can 
ascertain, and the decree of the sale must fix the period 
of time within which the executor or administrator must 
make the sale. ; 

Sec. 196. When a sale is ordered, and is to be made 
at public auction, notice of the time and place of sale 
must be posted up in three of the most public places in 
the county in which the land is situated, and published 
in a newspaper, if there be one printed in the same 
county, but if none, then in such paper as the court may 
direct, for three weeks successively next before the sale; 
the lands and tenements to be sold must be described 
with common certainty in the notice. 

Src. 197. Sales at public auction must be made in 
the county where the land is situated, but when the land 
is situated in two or more counties it may be sold in 
either. The sale must be made between the hours of 
nine o’clock in the morning and the setting .of the sun 
on the same day, and must be made on the day named 
in notice of sale, unless the same is postponed. 

Sec. 198. When a sale of real estate is ordered to 
be made at private sale, notice of the same must be 
posted up in three of the most public places in the 
county in which the land is situated, and published in a 
newspaper, if there be one printed in the same county, 
if none, then in such paper as the court may direct, for 
two weeks successively next before the day on or after 
which the sale is to be made, in which the lands and 
tenements to be sold must be described with common 
certainty. The notice must state a day on or after 
which the sale will be made, and a place where offers or 
bids will be received. The day last referred to must be 
at least fifteen days from the first publication of notice, 
and the sale must not be made before that day, but must 
be made within six months thereafter. The bids or 
offers must be in writing, and may be left at the place 
designated in the notice, or delivered to the executor or 
administrator personally, or may be filed in the office of 
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' the clerk of the probate court, to which the return of 
sale must be made, at any time after the first publication 
of the notice and before the making of the sale. 

If it is shown that it will be for the best interest of 
the estate, the court or judge may, by an order, shorten 
the time of notice, which shall not, however, be- less 
than one week, and may provide that the sale may be 
made on or after a day less than fifteen but not less than 
eight days from the first publication of the notice of 
sale, and the sale may be made to correspond with such 
order. 

Sec. 199. No sale of real estate at private sale shall 
be confirmed by the court unless the sum offered is at 
least ninety per cent of the’appraised value thereof, nor 
unless such real estate has been appraised within one 
year of the time of such sale. If it has not been so 
appraised, or if the court is satisfied that the appraise- 
ment is too high or too low, appraisers must be appointed 
and they must make an appraisement thereof in the 
same manner as in the case of an original appraisement 
of an estate. This may be done at any time before the 
sale or confirmation thereof. 

Sec. 200. The executor or administrator must, when 
the sale is made upon a credit, take the notes of the 
purchaser for the purchase money, with a mortgage on 
the property to secure their payment. 

Src. 201. The executor or administrator, after mak- 
ing any sale of real estate, must make a return of his 
proceedings to the probate court, which must be filed in 
the office of the clerk at any time subsequent to the sale, 
either in term or vacation. If the sale is made at pub- 
lic auction and the return made and filed on or before 
the first day of the next term thereafter, no notice is 
required of such return, or of the hearing thereof, but 
the hearing may be had upon the first day of the term, 
or any subsequent day to which the same may be post- 
poned. If the sale be not made at public auction, or, if 
made at public auction, a hearing upon the return of 
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proceedings be asked for in the return, or is brought on 
for a hearing upon a day before the first day of the next 
term after such sale, the court or judge must fix the day 


nd. for the hearing, of which notice of at least ten days 


must be given by the clerk, by notices posted in three 
public places in the county, or by publication in a news- 
paper, or both, as the court or judge shall direct, and 
must briefly indicate the land sold, tbe sum for which 
it was sold, and must refer to the return for further par- 
ticulars. Upon the hearing the court must examine the 
return and witnesses in relation to the same, and if the 
proceedings were unfair, or the sum bid disproportionate 
to the value, and that a sum exceeding such bid, at least 
ten per cent exclusive of the expenses of a new sale, may 
be obtained, the court may vacate the sale and direct an- 
other to be had, of which notice must be given, and the 
sales in all respects conducted as if no previous sale had 
taken place. If an offer of ten per cent more in amount 
than that named in the return be made to the court in 
writing by a responsible person, it is in the discretion of 
the court to accept such offer and confirm the sale to such 
person, or to order a new sale. 

Sec. 202. When return of the sale i is made and filed, 
any person interested in the estate may “file written ob- 
jections to the confirmation thereof, and may be heard 
thereon when the return is heard by the court or judge, 
and may produce witnesses in support of his objections. 

Src. 203. If it appears to the court that the sale was 
legally made and fairly conducted, and that the sum bid 
was not disproportionate to the value of the property 
sold, and that a greater sum as above specified cannot be 
obtained, or if the increased bid mentioned in section 
201 be made and accepted by the court, the court must 
make an order confirming the sale and directing convey- 
ances to be executed. The sale from that time is con- 
firmed and valid, and a certified copy of the order con- 
firming it and directing conveyances to be executed, must 
be recorded in the office of the recorder of the county 
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within which the land sold is situated. If, after the 
confirmation, the purchaser neglects or refuses to comply 
with the terms of sale, the court may, on motion of the 
executor or administrator, and after notice to the pur- 
chaser, order a re-sale to be made of the property. If 
the amount realized on such re-sale does not cover- the 
bid and expenses of the previous sale, such purchaser is 
liable for the deficiency to the estate. 

Sec. 204. Conveyances must thereupon be executed 
to the purchaser by the executor or adniinistrator, and 
they must refer to the orders of the probate court author- 
izing and confirming the sale of the property of the estate, 
and directing the conveyances thereof to be executed, 
and to the record of the confirmation, in the office of the 
county recorder, either by the date of such recording ox... 
by the date, volume, and page of the record, and such" 
references shall have the same effect as if the order were 
at large inserted in“the conveyance. Conveyances so 
made convey all the right, title, interest, and estate of the 
decedent in the premises at the time of his death; if 
prior to the sale, by operation of law or otherwise, the 
estate has acquired any right, title, or interest in the 
premises other than or in addition to that of the dece- 
dent at the time of his death, such right, title, or inter- 
est also passes by such conveyance. 

Sec. 205. Before any order is entered confirming 
the sale, it must be proved to the satisfaction of the 
court that notice was given of the sale as prescribed, and 
the order of confirmation must show that such proof was 
made. i 

Sec. 206. If, at the time appointed for the sale, the 

“executor or administrator deems it for the interest of all 
persons concerned therein that the same be postponed, 
he may postpone it from time to time, not exceeding in 
all three months. ` 

Sec. 207. In case of a postponement, notice thereof 
must be given by public declaration at the time and 
place first appointed for the sale, and if the postpone- 
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ment be for more than one day, further notice must be 
given by posting notices in three or more public places 
in the county where the land is situated, or publishing 
the same, or both, as the time and circumstances will 
admit. 

Sec. 208. If the testator makes provision by“ his 
will, or designates the estate to be appropriated for the 
payment of his debts, the expenses of administration, or 
family expenses, they must be paid according to such 
provision or designation, out of the estate thus appro- 
priated, so far as the same is sufficient. 

Src. 209. When property is directed by the will to 
be sold, or authority is given in the will to sell property, 
the executor may sell any property of the estate without 
the order of the probate court, and at either public or 
private sale, and with or without notice, as the executor 
may determine; but the executor must make return of 
such sales as in other cases; and if directions are given 
in the will as to the mode of selling, or the particular 
property to be sold, such directions must be observed. 
In either case no title passes unless the sale is confirmed 
by the court. 

Sec. 210. Ifthe provision made by the will, or the 
estate appropriated therefor, is insufficient to pay the 
debts, expenses of administration, and family expenses, 
that portion of the estate not devised or disposed of by 
the will, if any, must be appropriated and disposed of 
for that purpose, according to the provisions of this 
chapter. 

Sec. 211. The estate, real and personal, given by will 
to legatees or devisees, is liable for the debts, expenses 
of administration, and family expenses, in proportion to 
the value or amount of the several devises or legacies, 
but specific devises or legacies are exempt from such 
liability if it appears to the court necessary to carry into 
effect the intention of the testator, and there is other 
sufficient estate. 
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_Sxc. 212. When an estate, given by will, has been 
` sold for the payment of debts or expenses, all the devisees 
and legatees must contribute according to their respective 
interests to the devisee or legatee whose devise or legacy 
has been taken therefor, and the probate court, when 
distribution is made, must, by decree for that purpose, 

settle the amount of the ‘several liabilities and decree the 
amount each person shall contribute, and reserve the 
same from their distributive shares respectively for the 
purpose of paying such contribution. 

_ Sec. 213. If a decedent, at the time of his death, 

was possessed of a contract for the purchase of lands, 

his interest in such Jand and under such contracts may 
be sold, on, the application of his executor or adminis- 
trator, in the same manner as if he had died seized of 
such lands, and the same proceedings may be had for 
that purpose as are prescribed in this chapter for the 
sale of lands of which he died seized, except as herein- 
after provided. 

Sec. 214. The sale must be made subject to all pay- 
ments that may thereafter become due on such contracts, 
and if there are any such the sale must not be confirmed 
by the probate judge until the purchasers execute a bond 
to the executor or administrator for the benefit and in- 
demnity of himself and-of the persons entitled.to the 
interest of the decedent in the lands so contracted for, 
in double the whole amount of payments thereafter to 
become due on such contract, with such sureties as the 
probate judge shall approve. 

Src, 215. The bond must be conditioned that the 
purchaser will make all payments for such land that be- 


come due after the date of the sale, and will fully indem- @& 


nify the executor or administrator and the persons so en- 
titled against all demands, costs, charges, and expenses, 
by reason of any covenant or agreement contained in 
such contract. 
Src. 216. Upon the confirmation of the sale the 
executor or administrator must execute to the purchaser 
38 ; 
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Asrignmentof an assignment of the contract, which vests in the pur- | 
„213. chaser, his heirs and assigns, all the right, title, and interest 
of the estate, or of the persons entitled to the interest of 
the decedent, in the lands sold at the time of the sale, 
and the purchaser has the same rights and remedies 
against the vendor of such land as the decedent would 
have had if he were living. 

Sec. 217. When any sale is made by an executor or 
administrator, pursuant to the provisions of this chapter, 
of lands subject to any mortgage or other lien which is 
a valid claim against the estate of the decedent, and has 
been presented and allowed, the purchase money must be 
applied, after paying the necessary expenses of the sale, 
first, to the payment and satisfaction of the mortgage or 
lien, and the residue, if any, in due course of adminis- 
ofmoneysrd- tration, The application of the purchase money to the 
satisfaction of the mortgage or lien must be made with- 
out delay, and the land is subject to such mortgage or 
lien until the purchase money has been actually so ap- 
plied. No claim against any estate, which has been pre- 
sented and allowed, is affected by the statute of limita- 
tions, pending the proceedings for the settlement of the 
estate. 

‘The purchase money, or so much thereof as may be 
sufficient to pay such mortgage or lien, with interest, and 
any lawful costs and charges thereon, may be paid into 
the probate court, to be received by the clerk thereof; 
whereupon the mortgage or lien upon the Jand must 
cease; and the purchase money must be paid over by the 
clerk of the court without delay, in payment of the ex- 
penses of the sale, and inf satisfaction of the debt to se- 
cure which the mortgage or other lien was taken, and 
the surplus, if any, at once returned to the executor or 
administrator, unless, for good cause shown, after notice 
to the executor or ‘administrator, the court otherwise 
directs. 

Src, 218. At any sale, under order of the probate 
court, of lands upon which there is a mortgage or.lien, 


Effect of as- 
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the holder thereof may become the purchaser, and his 
receipt for the amount due him from the proceeds of the 
sale is a payment pro tanto. If the amount for which 
he purchased the property is insufficient to defray the 


expenses and discharge his mortgage or lien, he must pay P 


to the court or the clerk thereof an amount sufficiént to 
pay such expenses. 

Src. 219. If there is any neglect or misconduct in 
the proceedings of the executor in relation to any sale, 
by which any person interested in the estate suffers dam- a 
age, the party aggrieved may recover the same in an 
action upon the bond of the executor or administrator, 
or otherwise. 

Sec. 220. Any executor or administrator who fraud- 
ulently sells any real estate of a decedent, contrary to or 
otherwise than under the provisions of this chapter, is 
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damages, to be recovered in an action by the person hav- 
ing an estate of inheritance therein. 

Sec. 221. No action for the recovery of any estate 
sold by an executor or administrator under the provis- 
ions of this chapter, can be maintained by any heir or 
other person claiming under the decedent, unless it be 
commenced. within three years next after the sale. An 
action to set aside the sale may be instituted and main- 
tained at any time within three years from the discovery 
of the fraud, or other grounds upon which the action is 
based. 

Src. 222. The preceding section shall not apply to 
minors or others under any legal disability to sue at the 
time when the right of action first accrues, but all such 
persons may commence an action at any time within three su 
years after the removal of the disability. 


Src. 223. When a sale has been made by an execu-. 


tor or administrator of any property of the estate, real 
or personal, he must return to the probate court, at its 
next term thereafter, an account of sales, verified by his 
affidavit. If he neglects to make such return he may be 
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punished by attachment, or his letters may be revoked, 
one day’s notice having been first given him to appear 
and show cause why such attachment should not i issue, 
or such revocation should not be made. 

Sec, 224. No executor or administrator must, directly 
or indirectly, purchase any property of the estate he, rep- 
resents, nor must he be interested in any such sale. 


CHAPTER VIIL.—Or THE Powers AND Duties or EXECUTORS 
AND ADMINISTRATORS, AND OF THE MANAGEMENT OF ESTATES, 


Sec. 225. The executor or administrator must take - 
into his possession all the estate of the decedent, real or 
personal, and collect all debts due to the decedent or to 
the estate. For the purpose of bringing suits to quiet 
title or for.partition of such estate, the possession of the 
executors or administrators is the possession of the heirs 
or devisees; such possession by the heirs or devisees is sub- 
ject, however, to the possession'of the executor or admin- 
istrator for the purposes of administration, as provided in 
this title. 

Sec. 226. Actions for the recovery of any property, 
real or personal, or for the possession thereof, and all 
actions founded upon contracts, may be maintained by 
and against executors and administrators in all cases in 
which the same might have been maintained by or sual 
their respective testators or intestates. 

Src. 227. Executors and administrators may main- 
tain actions against any person who has wasted, destroyed, 
taken or carried away, or converted to his own use, the 
goods of -the testator or intestate in his lifetime. They 
may also maintain actions for trespass committed on the 
real estate of the decedent in his lifetime. 

Src. 228. Any person, or his personal. aee 


tives, may maintain an action against the executor or 


administrator of any testator or intestate who in his life- 
time has wasted, destroyed, taken or carried away, or 
converted to his own use, the goods or chattels of any 
such person, or committed any trespass on the real estate 
of such person, 
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Sec. 229. When a partnership exists between the 
decedent, at the time of his death, and any other person, 
the surviving partner has ‘the right to continue in pos- 
session of the’partnership, and to settle its business, but 
the interest of the decedent in the partnership must be 
included in the inventory -and be appraised and-appro- 
priated as other property. The surviving partner must 
settle the affairs of the partnership without delay, and 
account with the executor or administrator, and pay over 
such balances as may from time to time be payable to 
him in right of' the decedent. ‘Upon'the application of 
the executor ot administrator, the probate judge may, 
whenever it appears necessary, order the surviving partner 
to render an account, and in case of neglect or refusal 
may, after notice, compel it by attachment, and the exec- 
utor or administrator may maintain against him any ac- 
tion which the decedent could have maintained. 

Src. 230. An administrator may, in his own name, 
for the use and behefit of all parties interested in the es- 
tate, maintain ‘actions on the bond of an executor, or of 
any former administrator of the same estate. 

Sec. 231. In actions by or against executors it is 
not necessary to join those as -parties to whom letters 
were issued but who have not qualified. 

Src. 232. Whenever a debtor of a decedent is unable 
to pay all his debts, the executor or administrator, with 
the approbation of the probate court or judge, may 
compound with him and give him a discharge upon re- 
ceiving a fair and just dividend of his effects. A com- 
promise may also be authorized when it appears to be 
just and for the best interest of the estate. 

Sec. 233. When there is a deficiency of assets in the 
hands of an executor or administrator, and when the 
decedent in his lifetime has conveyed.any real estate or 
any rights or interests therein with intent to defraud his 
creditors, or to avoid any right, debt, or duty of any 
person, or hasso conveyed such estate that by law the deeds 
or conveyances are void as against creditors, the executor 
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or administrator must commence and prosecute to final 
judgment any proper action for the recovery of the 
same, and may recover for the benefit of the creditors 
all such real estate so fraudulently conveyed, and may 
also, for the benefit of the creditors, sue and recover all 
goods, chattels, rights, or credits which have been so 
conveyed by the decedent in his lifetime, whatever may 
have been the manner of such fraudulent conveyance, 

Src. 284. No executor or administrator is bound to 
sue for such estate as is mentioned in the preceding sec- 
tion, for the benefit of the creditors, unless on applica- 
tion of creditors, who must pay such part of the costs 
and expenses of the suit, or give such security to the ex- 
ecutor or administrator therefor, as the probate judge 
shall direct. 

Src. 235. All real estate so recovered must be sold for 
the payment of debts, in the:same manner as if the de- 
cedent had died seized thereof, upon obtaining an order 
therefor from the probate court, and the proceeds of all 
goods, chattels, rights, and credits so recovered must be 
appropriated in payment of the debts of the decedent, 
in the same manner as other property in the hands of the 
executor or administrator. 
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HAPTER IX.—Or THE CONVEYANCE or REAL ESTATE BY 
EXECUTORS AND ADMINISTRATORS IN CERTAIN CASES. 


Sec. 236. When a person who is bound by contract, 
n writing, to convey any real estate, dies before making 


Executor or the conveyance, and in all cases where such decedent, if 


administra- 


Tet, com: living, might be compelled to make such conveyance, the 
of realestate, probate court may make a decree authorizing and direct- 


ng his executor or administrator to convey such real 
tate to the person entitled thereto. 
Src. 237. On the presentation of a verified petition 
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tion, at a regular term of the court, and must order no- 
tice thereof to be published at least four successive 
weeks before such hearing, in such newspaper in this 
territory as he may designate. 

Sec. 238. At the time and place appointed for the 
hearing, or at such other time to which the same may be 
postponed, upon satisfactory proof, by affidavit or other- 
wise, of the due publication of the notice, the court 
must proceed to a hearing, and all persons interested in 
the estate, may appear and contest such petition by filing 
their objections in writing, and the court may examine, 
on oath, the petitioner and all who may be produced be- 
fore him for that purpose. 

Src. 239. If, after a full hearing upon the petition 
and objections, and examination of the facts and circum- 
stances of the claim, the court is satisfied that the peti- 
tioner is entitled to a conveyance of the real estate 
described in the petition, a decree authorizing and direct- 
ing the executor or administrator to execute a convey- 
ance thereof to the petitioner must be made, entered on 
the minutes of the court, and recorded. 

Src. 240, The executor or administrator must exe- 
cute the conveyance according to the directions of the 
decree, a certified copy of which must be recorded with 
the deed in the office of the recorder of the county where 
the lands lie, and is prima facie evidence of the correct- 
ness of the proceedings, and of the authority of the 
executor or administrator to make the conveyance. 

Sec. 241. If, upon hearing in the probate court, as 
hereinbefore provided, the right of the petitioner to 
haye a specific performance of the contract is found to 
be doubtful, the court must dismiss the petition without 
prejudice to the rights of the petitioner, who may, at any 
time within six months thereafter, proceed in the district 
court to enforce a specific performance thereof. 

Src. 242. Every conveyance made in pursuance of 
a decree of the probate court, as provided in this chap- 
ter, shall pass the title to the estate contracted for as 
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fully as if the contracting party himself was still living 
and executed the conveyance. 

Bec. 248. A copy of the decree for a conveyance, 
made by the probate court and duly certified and re- 
corded in the office of the recorder of the county where 
the land lies, gives the person entitled to the conveyance 
a right to the possession of the lands contracted fot, and 
ta hold the same according to the terms of the intended 
conveyance, in like manner as if they had been conveyed 
in pursuance of the decree. 

Sec. 244, The recording of any decree, as provided 


» in the preceding section, shall not prevent the court 


making the decree from enforcing the same by other 
process. 

Sec. 245. If the person entitled to conveyance dies 
before the commencement of proceedings therefor under 
this chapter, or before the completion of the conyeyance, 
any person entitled to succeed his rights in the contract, 
or the executor or administrator of such decedent, may, 
for the benefit of the person so entitled, commence such 
proceedings or prosecute any already commenced, - and 
the conveyance must be so made as to vest the estate in 
the persons entitled to it, or in the executor or adminis- 
trator for their benefit. 

Sec. 246. The decree provided for in this chapter 
may direct the possession of the property therein described 
to be surrendered to the person entitled thereto, upon 
his producing the deed and a certified copy of the de- 
cree, when, by the terms of the contract, possession is to 
“be surrendered. 


CHAPTER X.—Or THE Accounts RENDERED BY EXECUTORS 
AND ADMINISTRATORS, AND OF THE PAYMENT OF DEBTS. 
ARTICLE I.— Liabilities and Compensation of, Executors 
and Administrators. 

Sec. 247. No executor or administrator is chargeable 
upon any special promise*to answer damages or to pay 
the debts of the testator or intestate out of his own 
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estate, unless the agreement for that purpose, or some 
memorandum or note therefor, is in writing, and signed 
by such executor or administrator, or by some other per- 
son by him thereunto specially authorized. 

Sec. 248. Every executor and administrator is 
chargeable in his own account with the whole of, the 
estate of the decedent which may come into his posses- 
sion, at the value of the appraisement contained in the 
inventory, except as provided in the following sections, 
and with all the interest, profit, and income of the estate. 

Src. 249. He shall not make profit by the increase 
nor suffer loss by the decrease or destruction, without 
his fault, of any part of the estate. He must account 
for the excess when he sells any part of the estate for 
more than appraisement, and if any is sold for less than 
the appraisement he is not responsible for the loss, if the 
sale has been justly made. 

Src. 250. No executor or administrator is account- 
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they remain uncollected without his fault. 

Sec. 251. He shall be allowed all necessary expenses 
in the care, management, and settlement of the estate, 
including reasonable fees paid to attorneys for conduct- 
ing the necessary proceedings or suits in the probate or 
other courts, and for his services such fees as provided 
in this chapter; but when the decedent, by his will, 
makes some other provision for the compensation of his 
executor, that shall be full compensation for his services, 
unless, by a written instrument filed in the probate court, 
he renounces all claim for compensation provided by the 
will. 

Src. 252. No administrator or executor shall pur- 
chase any claim against the estate he represents, and if 
he pays any claim for less than its nominal value, he is 
only entitled to charge in his account the amount he 
actually paid. 

Src. 2538. When no compensation is provided by the 
will or the executor renounces all claim thereto, he must 
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be allowed commissions upon the amount of the whole 
estate accounted for by him, as follows: For the first 
thousand dollars at the rate of seven per cent; for all 
above that sum at the rate of four per cent; and the 
same commission must be allowed administrators. In 
all cases such further allowance may be made as thepro- 
bate judge may deem just and reasonable for any extra- 
ordinary service; the total amount of such allowance 
must not exceed the amount of commissions allowed by 
this section, and that public administrators shall receive 
the same compensation and allowances as are allowed in 
this title to other administrators. 


Commissio: 
allowed. 


ARTICLE IT.— Accounting and Settlements by Executors 
and Administrators. 


Src. 254. Atthe third term of the court after his 
appointment, and thereafter at any time when required 
by the court, either upon its own motion or upon the ap- 
plication of any person interested in the estate, the | 
executor or administrator must render, for the informa- 
tion of the court, an exhibit, under oath, showing the 
amount of money received and expended by him, the 
amount of all claims presented against the estate, and 
the names of the claimants, and all other matters nec- 
essary to show the condition of its affairs. 

Sec. 255. If the executor or administrator fails to 
render an exhibit at the third term of the court, the 
judge of the probate court must cause a citation to be 
issued requiring him to appear and render it. 

Src. 256. Any person interested in the estate may, 
at any time before the final settlement of accounts, pre- 
sent his petition to the probate judge, praying that, the 
executor or administrator be required to appear and ren- 
der such exhibit, setting forth the facts showing that it 
is necessary and proper that such an exhibit should be 
made. 

Sec. 257. If the judge is satisfied, either from the 
oath of the applicant or from any other testimony offered, 
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that the facts alleged are true, and considers the showing 
of the applicant sufficient, he must direct a citation to be 
issued to the executor or administrator, requiring him to 
appear at some day to be named in the citation, which 
must be during a term of the court, and render an ex- 
hibit as prayed for. ae 

Src. 258. When an exhibit is rendered by an execu- 
tor or administrator, any person interested may appear, 
and, by objections in writing, contest any account or 
statement therein contained. The court may examine 
the executor or administrator, and if he has been guilty 
of neglect, or has wasted, embezzled, or mismanaged the 
estate, his letters must be revoked. ` 

Sec. 259. If any executor or administrator neglects 
or refuses to appear and render an exhibit, after having 
been duly cited, an attachment may be issued against 
him, and such exhibit enforced, or his letters may be 
revoked in the discretion of the court. 

Sec. 260. Every executor or administrator must ren- 
der a full account and a report of his administration at 
the expiration of one year from the time of his appoint- 
ment. If he fails to present his account the court or 
judge must compel the rendering of the account by at- 
tachment, and any person interested in the estate may 
apply for and obtain an attachment; but no attachment 
must issue unless a citation has been first issued, 
served, and returned, requiring the executor or adminis- 
trator to appear and show cause why an attachment should 
not issue. Every account rendered must exhibit not 


only the debts which have been paid, but also a state- to 


ment of all debts which have been duly presented and 
allowed during the period embraced in the account. 

Src. 261. When the authority of an executor or ad- 
ministrator ceases or is revoked for any reason, he may be 
cited to account before the probate court, at the instance 
of the person succeeding to the administration of the same 
estate, in like manner as he might have been cited by any 
person interested in the estate during the time he was 
executor or administrator.. 
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Sec. 262. If the executor or administrator resides 
out of the county, or absconds, or conceals himself so 
that the citation cannot be personally served, and neg- 
prem authe’ lects to render an account within thirty days after the 
for or admit time prescribed in this article, or if he neglects to ren- 
revoked. | der an account within thirty days after being committed, 
where the attachment has been executed, his letters must 
be revoked. 

Sec, 263. In rendering his account the executor or 
administrator must produce and file vouchers for all 
charges, debts, claims, and expenses which he has paid, 
which must remain in, the court; and he may be exam~- 


In rend . ; ; 
accouny th ined on oath touching such payments, and also touching 
He Souche any property and effects of the decedent, and the dispo- 


sition thereof. When any voucher is required for other 
_ purposes, it may be withdrawn on leaving a certified copy 
‘on file; if a voucher is lost, or for other good reason 
cannot be produced on the settlement, the payment may 
be proved by the oath of any competent witness. 

Sec. 264. On the settlement of his account he may 
be allowed any item of expenditure, not exceeding twenty 
dollars, for which no voucher is produced, if such item 
be supported by his own uncontradicted oath, positive to 
the fact of payment, specifying when, where, and to 
whom it was made; but such allowance, in the whole, 
must not exceed five hundred dollars against any one 
estate. 

Sec. 265. When any account is rendered for settle- 
ment, the court or judge must appoint a day for the 
settlement thereof. The clerk must thereupon give 
notice thereof by causing notices to be posted in at least 
three public places in the county, setting forth the name 
of the estate, the executor or administrator, and the day 
appointed for the settlement of the account, which must 
be on some day of a term of the court. The court or 
probate judge may order such further notice to be given 
as may be proper. 
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Sec. 266. Ifthe account mentioned in the preceding 
section be for a final settlement, and the estate be ready 
for distribution, the notice of the settlement must state 
those facts, and must be served, published, or waived in 
the same manner as provided in section of this 
code, relating to sales of property; and on confirmation 
of the final account, distribution and partition of the 
estate to all entitled thereto may be immediately 
had without further notice or proceedings. If, from 
any cause, the hearing of the account or the par- 
tition and distribution be postponed, the order post- 
poning the same to a day certain is notice to all persons 
interested therein. 

Sec. 267. On the day appointed, or any subsequent 
day to which the hearing may be postponed by the 
court, any person interested in the estate may appear 
and file his exceptions in writing to the account, and 
contest the same. 

Sec. 268. ‘<All matters, including allowed claims not 
passed upon on the settlement of any former account, or 


on rendering an exhibit, or on making a decree of sale, heirs. 


may be contested by the heirs, for cause shown. The 
hearing and allegations of the respective parties may be 
postponed from time to time, when necessary, and the 
court may appoint one or more referees to examine the 
accounts and make report thereon, subject to confirma- 
tion, and may allow a reasonable compensation to the 
referees, to be paid out of the estate of the decedent. 

Sec. 269, The settlement of the account and the 
allowance thereof by the court, or upon appeal, is con- 
clusive against all persons in any way interested in the 
estate: saving, however, to all persons laboring under 
any legal disability their right to move, for cause, to re- 
open and examine the account, or to proceed by action 
against the executor or administrator, either individually 
or upon his bond, at any time before final distribution, 
and in any action brought by any such person the allow- 
ance and settlement of the account is prima facie evi- 
dence of its correctness. 
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Src. 270. The account must not be allowed by the 
court until it is first proved that notice has been given 
as required by this chapter, and the decree must show 
that such proof was made to the™satisfaction of the 
court, and is conclusive evidence of the fact. 

Src. 271. Whenever it appears to the court, on. any 
hearing of an application for the sale of real property, 
that it would be for the interest of the estate that per- 
sonal property of the estate, or some part of such prop- 
erty, should be first sold, the court may decree the sale 
of such personal property, or any part of it, and the sale 
thereof shall be conducted in the same manner as if the 
application had been made for the sale of such personal 
property in the first instance. 

Sec. 272. Pending the settlement of any estate, on 
the petition of any party interested therein, the probate 
court may order any moneys in the hands of the execu- 

tors or administrators to be invested for the benefit of 
of moneys of| the estate in securities of the United States or of this 
aoe territory. Such order can only be made after publica- 
tion of notice of the petition in some newspaper to be 
designated by the judge. 


Sale of per 


ARTICLE ITI—The Payment of Debts of the Estate.. 


Sec. 273. The debts of the estate must be paid in 
the following order : 

First. Funeral expenses. 

Second. Expenses of last sickness. 

Third. The wages of each miner, mechanic, sales- 
man, clerk, servant, or laborer, for services rendered 
within forty days next preceding the death of .the 
employer, not exceeding one hundred dollars. 

Fourth. Debts due the county, territory, or United 
States. 

Fifth. All other demands against the estate, except 
that where a lien exists by mortgage, pledge, attachment, 
r judgment, such lien shall have preference to the ex- 


Order in 
which debts 
to be paid. 
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tent of such demand on any specific property to which 
such lien may attach. 

Suc. 274, The preference given in the preceding 
section to a mortgage only extends to the proceeds of the 
property mortgaged. If the proceeds of such property 
are insufficient to pay the mortgage, the part remaining 
unsatisfied must be classed with other demands against 
the estate. i 

Seo. 275. If the estate is insufficient to pay all the 
debts of any one class, each creditor must be paid a div- 
idend in proportion to his claim; and no creditor of 
any one class shall receive such payment until all those 
of the preceding class are fully paid. 

Sec. 276. ‘The executor or administrator, as soon as 
he has sufficient funds in his hands, must pay the 
funeral expenses, and the expenses of the last sickness, 
and the allowance made to the family of the decedent. 
He may retain in ‘his hands the necessary expenses of 
administration, but he is not obliged to pay any other 
debt, or any legacy, until, as prescribed in this article, 
the payment has been ordered by the court. 

Sec. 277. Upon the settlement of the accounts of 
the executor or administrator, at the end of the year, as 
required in this chapter, the” court must make an order 
for the payment of the debts, as the circumstances of 
the estate require. If there are not sufficient furids in 
the hands of the executor or administrator, the court 
must specify in the decree the sum to be paid to each 
creditor. If-the whole property of the estate be ex- 
hausted by such payment or distribution, such account 
must be considered as a final account, and the executor 
or administrator is entitled to his discharge on produc- 
ing and filing the necessary vouchers and proofs, show- 
ing that such payments have been made, and that he 
has fully complied with the decree of the court. 

Src. 278. If there is any claim not due, or any con- 
tingent or disputed claim against the estate, the amount 
thereof, or such part of the same as the holder would be 
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entitled to if the claim were due, established, or absolute, 
must be paid into the court, and there remain, to be paid 
over to the party when he becomes entitled thereto; or, 
if he fails to establish his claim, to be paid over or dis- 
tributed as the circumstances of the estate require. If 
any creditor whose claim has been allowed, but ig not 
yet due, appears and assents to a deduction therefrom of 
the legal interest for the time the claim has yet to run, 
he is entitled to be paid accordingly. The payments 
provided for in this section are not to be made when the 
estate is insolvent, unless a pro rata distribution is 
ordered. 

Src. 279. When a decree is made by the probate 
court for the payment of creditors, the executor or ad- 
ministrator is personally liable to each creditor for his 
allowed claim, or the dividend thereon, and execution 
may be issued on such decree, as upon a judgment in the 
district court, in favor of each creditor, and the same 
proceeding may be had under such execution as if it had 
been issued from the district court. The executor or 
administrator is liable therefor, on his bond, to each 
creditor. 

Sec. 280. When the accounts of the administrator or 
executor have been settled and an order made for the 
payment of debts and distribution of the estate, no cred- 
itor whose claim was not included in the order for pay- 
ment has any right to call upon the creditors who have 
been paid, or upon the heirs, devisees, or legatees, to 
contribute to the payment of his claim; but if the ex- 
ecutor or administrator has failed to give the notice to 
the creditors, as prescribed in section 141, such creditor 
may recover on the bond of the executor or administra- 
tor the amount of his claim, or such part thereof as he 
would have been entitled to had it been allowed. This 
section shall not apply to any creditor whose claim was 
not due ten months before the day of settlement, or 
whose claim was contingent and did not become absolute 
ten months before such date. ° 
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Sec. 281. If the whole of the debts have been paid 
by the first distribution, the court must direct the pay- 
ment of legacies and the distribution of the estate among 
the heirs, legatees, or other persons entitled, as provided 
in the next chapter; but if there be debts remaining un- 
paid, or if, for other reasons, the estate be notin a proper 
condition to be closed, the court -must give such exten- 
sion of time as may be reasonable for a final settlement 
of the estate. 

Src. 282. At the time designated in the last section, 
or sooner, if within that time all the property of the 
estate has been sold, or there are sufficient funds in his 
hands for the payment of all the debts due by the estate, 
and the estate be in a proper condition to be closed, the 
executor or administrator must render a final account 
and pray a settlement of his administration. 

Sec, 283. If he neglects to render his account, the 
same proceedings mély be had as provided in this chap- 
ter in regard to the first account to be rendered by him, 
and all the provisions of this chapter relative to the last 
mentioned account, and the notice and settlement thereof, 
apply to his account presented for final settlement.” 


CHAPTER XI. 


ÀRTICLE l—Partial Distribution Prior to Final 
Settlement. ‘ 


Sec. 284. At any time after the lapse of four months 
from the issuing of letters testamentary or of adminis- 
tration, any heir, devisee, or legatee, may present his 
petition to the court for the legacy or share of the estate 
to which he is entitled, to be given to him upon his giv- 
ing bonds, with security, for the payment of his propor- 
tion of the debts of the estate. 

Sec. 285. Notice of the application must be given 
to the executor or administrator, personally, and to all 
persons interested in the estate, in the same manner that 
notice is required to be given of the settlement of the 
account of an executor or administrator. 

40 
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Sec. 286. The executor or administrator, or any per- 
son interested in the estate, may appear at the time 
named and resist the application, or any other heir, 
devisee, or legatee may make a similar application for 
himself. 

Sec. 287. Tf, at the hearing, it appears that the estate 
is but little indebted, and that the share of the party 


Who may 
sist applic 
tion. 


Courtto : i 

order in co applying may be allowed to him without loss to the 
ft ty wi ` p . 
prayer. creditors af the estate, the court must make an order in 


conformity with the prayer of the applicant, requiring: 

First. Each heir, legatee, or devisee obtaining such 
order, before receiving his share or any portion thereof, 
to execute and deliver to the executor or administrator a 
bond in such sum as shall be designated by the probate 
judge, with sureties to be approved by the judge, payable 
to the executor or administrator, and conditioned for the 
payment, whenever required, of his proportion of the 
debts due from the estate, not exceeding the value or 
amount of the legacy or portion of the estate to which 
he is entitled. 

Second. The executor or administrator to deliver to 
Wholeorpard the heir, legatee, or devisee, the whole portion of the 
estate to which he may be entitled, or only a part thereof, 
designating it. If, in the execution of the order, a par- 
tition is necessary between two or more of the parties 
interested, it must be made in the manner hereinafter 
prescribed. 

The costs of these proceedings to be paid by the ap- 


Legatele 
give bond. 


necessary 
how made. 


Costs. plicant, or, if there be more than one, to he apportioned 
equally amongst them. 

Sec. 288. When any bond has been executed and 
delivered under the provisions of the preceding seetion, 
and it is necessary for the settlement of the estate to 

petition fer] require the payment of any part of the money thereby 
ing payment) secured, the executor or administrator must petition the 


court for an order requiring the payment, and have a 
citation issued and served on the party bound, requiring 
him to appear and show cause why the order should not 
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be made. At the hearing, the court, if satisfied of the 
necessity of such payment, must make an order accord- 
ingly, designating the amount and giving a time within 
which it must be paid. If the money is not paid within 
the time allowed, an action may be maintained by the 
executor or administrator on the bond. i 


ARTICLE LI.— Distribution on Final Settlement. 


Sec. 289. Upon the final settlement of the accounts 
of the executor or administrator, or at any subsequent 
time, upon the application of the executor or administra- 
tor, or of any heir, legatee, or devisee, the court must 
proceed to distribute the residue of the estate, if any, 
in the hands of the executor or administrator, among the 
persons who by law are entitled thereto; and if the de- 
cedent has left a surviving child, and the issue of other 
‘children, and any of them, before the close of admin- 
istration, have died While under age and not having been 
married, no administration on such deceased child’s es- 
tate is necessary, but all the estate which such deceased 
child was entitled to by inheritance must, without admin- 
istration, be distributed to the other heirs at law. A 
statement of any receipts and disbursements of the ex- 
ecutor or administrator, since-the rendition of his final 
accounts, must be reported and filed at the time of mak- 
ing such distribution, and a settlement thereof, together 
with an estimate of the expenses of closing the estate, 
must be made by the court and included in the order or 
decree; or, the court or judge may order notice of the 
settlement of such supplementary account, and refer the 
same as in other cases of the settlement of accounts. 

Sec. 290. In the order or decree the court must 
name the persons and the proportions or parts to which 
each shall be entitled, and such persons may demand, 
sue for, and recover their respective shares from the exec- 
utor or administrator, or any person having the same in 
possession. Such order or decree is conclusive as to the 
rights of heirs, legatees, or devisees, subject only. to be 
reversed, set aside, or modified on appeal. 
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Sec. 291. Upon application for distribution, after 
final settlement of the accounts of administration, if the 
decedent was a non-resident of this territory, leaving a 
will which has been duly proved or allowed in the state 
or territory of his residence, and an authenticated copy 
thereof has been admitted to probate in this territory, 
and it is necessary, in order that the estate or any part 
thereof may be distributed according to the will, thatthe 
estate in this territory should be delivered to the execu- 
tor or administrator in the state or place of his residence, 
the court may order such delivery to be made, and, if 
necessary, order a sale of the real estate, and.a like deliv- 
ery of the proceeds. ‘The delivery, in accordance with 
the order of the court, is a full discharge of the executor 
or administrator with the will annexed, in this territory, 
in relation to all property embraced in such order, which, 


"| unless reversed on appeal, binds and concludes all parties 


in interest. Sales of real estate ordered by virtue of this 
section must be made in the same manner as other sales 
of real estate of decedents by order of the probate 
court. 

Sec. 292. The order or decree may be made on the 
petition of the executor or administrator, or of any per- 
son interested in the estate. Notice of the application 
must be given by posting or publication, as the court 
may direct, and for such time as may be ordered, If 
partition be applied for, as provided in this chapter, the 
decree of distribution shall not divest the court of juris- 
diction to order par tition, unless the estate is finally 
closed. 

Src. 293. Before any decree of distribution of an 
estate is made, the probate court must be satisfied, by the 
oath of the executor or administrator or otherwise, that 
all territorial, county, and municipal taxes legally levied 
upon the personal property of the estate, have been fully 
paid. 
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ARTICLE III.— Distribution and Partition. 


Sec. 294. When the estate, real or personal, assigned 
by the decree of distribution to two or more heirs, devisees, 
or legatees, is in common and undivided, and,the respec- state in 
tive shares are not separated and distinguished, partition §=§ ©™™™°™- 
or distribution may be made by three disinterested per- ~ 
sons, to be appointed commissioners for that purpose by 
the probate court or judge, who must be duly sworn to 
the faithful discharge of their duties. A certified 
copy of the order of their appointment, and of the order ~ 
or decree assigning and distributing the estate, must be 
issued to them as their warrant, and their oath must be 
' indorsed thereon. Upon consent of the parties, or wheti ex appained 
the court deems it proper and just, it is sufficient to ap- tition. pid 
point one commissioner only, who has the same author- 
ity and is governed by the same rules as if three were 
appointed. m 
Src. 295. Such partition may be ordered and had in 
the probate court, on the petition of any person interested. 
But before commissioners are appointed, or partition or- 
dered. by the probate court as directed in this chapter, Petition for 
notice thereof must be given to all persons interested, DERS 
who reside in this territory, or to their guardians, and to 
the agents, attorneys, or guardians, if any, in this terri- 
tory, of such as reside out of the territory, either personally 
or by public notice, as the probate court may direct. 
The petition may be filed, attorneys, guardians, and 
agents appointed, and notice given, at any time before Notice for n, 
the order or decree of distribution, but the commission- 
ers must not be appointed until the order or decree is 
made distributing the estate. 
Seoc. 296. Ifthe real estate is in different counties, the 
-probate court may, if deemed proper, appoint a commis- 
sioner for all, or different commissioners for each county. Partition 
The estate in each county must be divided separately Wiman 
among the heirs, devisees, or legatees, as if there was no S74 
other estate to be divided, but the commissioner first 
appointed must, unless otherwise directed by the probate 
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court, make division of such real estate, wherever situ- 
ated within this territory. 

Sec. 297. Partition or distribution of the real estate 
may be made as provided in this chapter, although some 
of the original heirs, legatees, or devisees may have con- 
veyed their shares to other persons, and such shares must 
be assigned to the person holding the same in the same 
manner as they otherwise would have been to such heirs, 
leratees, or devisees. 

Sec. 298. When both distribution and partition are 
made, the several shares in the real and personal estate 
must be set ont to each individual in proportion to his 
right by metes and bounds, or description, so that the 
same can be easily distinguished, unless two or more of 
the parties interested consent to have their shares set out 
so as to be held by them in common and undivided. 

Sec. 299. When the real estate cannot be divided 
without prejudice or inconvenience to the owners, the 
probate court may assign the whole to one or more of 
the parties entitled to share therein who will accept it, 
ways preferring the males to the females, and, among 
thildren, preferring the elder to the younger. The par- 
ies accepting the whole must pay to the other parties 
uterested their just proportion of the true value thereof, 
r secure the same to their satisfaction, or, in case of the 
inority of such party, then to the satisfaction of his 
uardian ; and the true value of the estate must be ascer- 
ined and reported by commissioners appointed to make 
artition. If the commissioners are of the opinion that 
he real estate cannot be divided without prejudice or in- 
onvenience to the owners, they must so report to the 
ourt, and recommend that the whole be assigned. as 
erein provided, and must find and report the true value 
f such real estate. On filing the report of the commis- 
stoners, and on making or securing the payment as before 
yrovided for, the court, if it appears just and proper, 
mst confirm the report, and thereupon the assignment 


i$ complete, and the title to the whole of such real estate 
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Sec. 300. When any tract of land or tenement is of 
greater value than any one’s share in the estate to be 
divided, and cannot be divided without injury to the 
same, it may be set off by the commissioners appointed 
to make partition, to any of the parties who will accept 
it, giving preference as prescribed in the preceding .sec- 
tion. The party accepting must pay or secure to the 
others -such sums as the commissioners shall award to 
make the partition equal, and the commissioners must 
make their award accordingly ; but such partition must 
not be established by the court until the sums awarded 
are paid to the parties entitled to the same, or secured to 
their satisfaction. 

Sec. 301. When it appears to the court, from the 
commissioners’ report, that it cannot otherwise be fairly 
divided, and should be sold, the court may order the 
sale of the whole or any part of the estate, real or per- 
sonal, by the executor or administrator, or by a commis- 
sioner appointed for that purpose, and the proceeds dis- 
tributed. The sale must be conducted, reported, and 
confirmed, in the same manner and under the same re- 
quirements provided in Article LV., Chapter VII., of 
this title. 

Src. 302. Before any partition is made, or any estate 
` divided, as provided in this chapter, notice must be 
given to all persons interested in the partition, their 
guardians, agents, or attorneys, by the commissioners, of 
the time and place when and where they shall proceed 
to make partition. The commissioners may take testi- 
mony, order surveys, and take such other steps as may 
be necessary to enable them to form a judgment upon 
the matters before them. 

- Sec. 303. The commissioners must report their pro- 
ceedings, and the partition agreed upon by them, to the 
probate court, in writing, and the court may, for suf- 
cient reasons, set aside the report, and commit the same 
to the same commissioners, or appoint others; and when 
such report is finally confirmed, a certified copy of the 
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judgment or decree of partition made thereon, attested 


Reeoraot | by the clerk, under the seal of the court, must be re- 
“mi corded in the office of the recorder of the county where 

- the lands lie. 
Sec. 304. When the probate court makes a jude 
ment or decree, assigning the residue of any estate to 
When not One or more persons entitled to the same, it is not necéssary 


to appoint commissioners to make partition or distri- 
bution thereof, unless the parties to whom the assign- 
ment is decreed, or some of them, request that such 
partition be made. 

Sec. 305. All questions as to the advancements 
made, or alleged to have been made, by the decedent to 
his heirs, may be heard and determined by the probate 
court, and must be specified in the decree assigning and 
distributing the estate; and the final judgment or decree 
of the probate court, or, in case of appeal,of.the supreme 
court, is binding on all parties interested in the estate. 


ARTICLE [Y.— Agents for Absent Interested Parties.— 
Discharge of Executor or Administrator. 


Sec. 306. When any estate is assigned or distributed 
by a judgment or decree of the court, as provided in this 
chapter, to any person residing out of and having no 


Agentmas be] agent in this territory, and it is necessary that some pera. 


appointed to A * 
take charge} son should be.atithorized to take possession and charge 
of interest for : 


non-resident. | of the same for the benefit of such absent person, the 
court may appoint an agent for that purpose, and author- 
ize him to take charge of such estate, as well us to act 
for such absent person in the distribution. 

Sec. 807." The agent must first give a bond to the 
probate judge, to be approved by hit, conditioned that 
he shall faithfully manage and account for the estate. 
The court appointing such agent may allow a reasonable 
sum out of the profits of the estate for his services and 
expenses. 

Sec. 308. When personal property remains, in the . 
hands of the agent unclaimed for a year, and it appears 


agent to give 
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to the court that it is for the benefit of those interested, 
it shall be sold under the order of the courts and the 
proceeds, after deducting the expenses of the sale allowed 
by the court, must be paid into the territorial treasury. 
When the payment is made the agent must take from 
the treasury duplicate receipts, one of which he must 
file in the office of the territorial auditor, and the other 
in the probate court. 

Sec. 309. ‘The agent must render to the probate court 
appointing him, annually, an aceount showing — 

First. The value and character of the property re- 
ceived by him, what portion thereof is still on hand, 
what sold, and for what. 

Second. The income derived therefrom. 

Third, The taxes and assessments imposed thereon, 
for what, and whether paid or unpaid. 

Fourth, Expenses incurred in the care, protection, 
and management thereof, and whether paid or unpaid, 
when filed. 

The probate court may examine witnesses and take 
proofs in regard to the account, and, if satisfied from 
such accounts and proofs that it will be for the benefit 
and advantages of the persons interested therein, the 
court may, by order, direct a sale to be made of the whole 
or such parts of the real or personal property as shall 
appear to be proper, and the purchase money to be de- 
posited in the territorial treasury. 


Sec. 310. The agent is liable on his bond for the 
care and preservation of: the estate while in his hands, and 


for the payment of the proceeds of the sale as required in. $ 


the preceding sections, and may be sued thereon by any 
person interested. 

Sec. 311. When any person appears and claims the 
money paid into the treasury, the probate court making 
the distribution must inquire into such claim, and, being 
first satisfied of his right thereto, must grant him a cer- 
tificate to that effect, under its seal; and upon the pre- 
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sentation of the certificate to him, the territorial auditor 

must draw his warrant on the treasurer for the amount. 

Sec. 312. When the estate has been fully adminis- 

tered, and it is shown by the executor or administrator, 

by the production of satisfactory vouchers, that he has 

EEE paid all sums of money due from him, and delivéred 

ment, decree} UD, under the order of the court, all fie: property óf the 

charge. estate to the parties entitled, and performed all the acts 

lawfully required of him, the court must make a judg- 

ment or decree ee him from all liability to be 
incurred thereafter. 

Sec. 313. The final ilni of an estate, as in 
this chapter provided, shall not prevent a subsequent 
othes meepen| issue of letters testamentary, or of administration, or of 
‘y ofesiate. | administration with the will annexed, if other property 
of the estate be discovered, or if it become necessary or 
proper, for any cause, that letters should be again issued. 


CHAPTER XII.—Or ORDERS, Decrees, Process, MINUTES, 
f RECORDS, TRIALS, AND APPEALS. 


| . Sec. 314. Orders and decrees made by the probate 
court, or the judge thereof, need not recite the existence 
of facts, or the performance of acts upon which the juris- 
diction of the court or judge may depend; but it shall 
Qader 224) only be necessary that they contain the matters ordered 
Siib an | or adjudged, except as otherwise provided in this title. 
ee All orders and decrees of the court or judge must be 
entered at length in the minute book of the court, and 
upon the close of each term the judge must sign the 
minutes. 

Sec. 315. When any “publication is ordered, such 
publication must be made daily or otherwise, as often 
Publication | during the prescribed period ag the paper is regularly 
how often jissued, unless otherwise provided in this title. The 

court or judge may, however, order a less number of 
publications during the period prescribed. 

Sec. 316. When it is provided in this title that any 
order or decree of a probate court or judge, ora copy 
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thereof, must be recorded in the office of the county re- 
corder, from the time of filing the same for record no- 
tice is imparted to all persons of the contents thereof. 

Src. 317. Citations must be’ directed to the person 
to be cited, signed by the clerk, and issued under the seal 
of the court, and must contain — ~= 

First. The title of the proceeding. 

Second. A brief statement of the nature of the pro- 
ceeding. 

Third. A direction that E person cited appear at a 
time and place specified. 

Sec. 318. The citation may be issued by the clerk, 
upon the application of any party, without an order of 
the judge, except in cases in which such order is by the 
provisions of this title expressly required. 

Sec. 319. The citation must be served in the manner 
as a Summons in a civil action. ' 

Sec. 320. When personal notice is required and no 
mode of giving it is prescribed in this title, it must be 
given by citation. 

Sec. 321. When no other time is specially prescribed 
in this title, citations must be served at least five days 
before the return day thereof. 

Src. 322. When a complete description of the real 
property of an estate sought to be sold has been given 
and published in a newspaper, as required in the order 
to show cause why the sale should not be made, such de- 
scription need not be published in any subsequent notice 
of sale or notice of a petition for the confirmation 
thereof; it is sufficient to refer to the description con- 
tained in the first notice, as being proved and on file in 
the court. 

Seo. 323. Except as otherwise provided in this title, 
the provisions of the Civil Practice Act of this territory 


are applicable to and constitute the rules of practice in 


the proceedings mentioned in this title. 
Sec. 324. The provisions of the Civil Practice Act 
of this territory, relative to new trials and appeals, ex- 
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cept in so far as they are inconsistent with the provis- 


ions of this title, apply to the proceeding mentioned in 
this title. 

An appeal may be taken to the supreme court from a 
judgment or order of the probate court— 

First. Granting, refusing, or revoking letters tésta- 
mentary, or of administration, or of guardianship. 

Second. Admitting, or refusing to admit, a will to 
probate. 

Third. Against or in favor of the validity of a will, 
or revoking the probate thereof. 

Fourth. Against or in favor of setting apart property 
or making an allowance for a widow or child. 

Fifth. Against or in favor of directing the partition, 
sale, or conveyance of real property. 

Sixth. Settling an account of an executor or admin- 
istrator, or guardian. 

Seventh. Refusing, allowing, or directing the distribu- 
tion or partition of an estate or any part thereof, or the 
payment of a debt, claim, legacy, or distributive share. 

Highth. Overruling a motion for new trial. 

Ninth. Confirming a report of an appraiser setting 
apart the homestead. 

When the order or decree appointing an executor or 
administrator, or guardian, is reversed, on appeal, for 
error, and not for want of jurisdiction of the court, all 
lawful acts in administration upon the estate performed 
by such executor or administrator, or guardian, if he 
have qualified, are as valid as if such order or decree had 
been affirmed. l 

Src. 325. The appeal must be taken within sixty 
days after the order, decree, or judgment is entered. . 

Sec. 326. All issues of fact joined in the probate 
court must be tried in conformity with the’ requirements 
of this title, and in all such proceedings the party affirm- 
ing is plaintiff, and the one denying or avoiding is de- 
fendant. Judgments therein on the issues joined, as 
well as for costs, may be entered and enforced by execu- 
tion or otherwise, by the probate court, as in civil actions. 
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Src. 827. If no jury is demanded the court must 
try the issues joined. If, on written demand, a jury is 
called by either party, and the issues are not sufficiently 
made up by the written pleadings on file, the court, on 
due notice to the opposite party, must settle and frame 
the issues to be tried, and submit the same, together with 
the evidence of each party, to the jury, on which they 
must render a verdict. Either may move for a new 
trial upon the same grounds and errors and in like man- 
ner as provided in the Civil Practice Act of this terri- 
tory for civil actions. . 

Src. 328. At or before the hearing of petitions and 
contests for the probate of wills; for letters testamentary 
or of administration; for sales of real estate, and con- 
firmations thereof; settlements, partitions, and distribu- 
tions of estates; setting apart homesteads, and all other 
proceedings where all the parties interested in the estate 
are required to be notified thereof, the court may, in its 
discretion, appoint some competent attorney at law to 
represent, in all such proceedings, the devisees, legatees, 
heirs, or creditors of the decedent, who are minors 
and have no general guardian in the county, or who are 
non-residents of the territory, and those interested who, 
though they are neither such minors or non-residents, 
are unrepresented. The order must specify the names 
of the parties for whom the attorney is appointed, who 
is thereby authorized to represent such parties in all 
such proceedings had subsequent to his appointment. 
The attorney may receive a fee, to be fixed by the court, 
for his services, which must be paid out of the funds of 
the estate as necessary expenses of administration, and, 
upon distribution, may be charged to the party repre- 
sented by the attorney. If, for any cause, it become 
necessary, the probate court may substitute another attor- 
ney for the one first appointed, in which case the fee 
must be proportionately divided. The non-appointment 
of an attorney will not affect the validity of any of the 
proceedings. 
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Sec. 329. When a judgment or decree is made set- 
ting apart a homestead, confirming a sale, making dis- 
tribution of real property, or determining any other 
matter affecting the title to real property, a certified copy 
of the same must be recorded in the office of the recorder 
of the county in which the property is situated. 

Sec. 330. When it is not otherwise prescribed in this 
title, the probate court, or supreme court, on appeal, 
may, in its discretion, order costs to be paid by any party 
to the proceedings, or out of the assets of the estate, as 
justice may require. Execution for the costs may issue 
out of the probate court. 

Src. 831. Whenever an executor, administrator, or 
guardian is committed for contempt in disobeying any 
lawful order of the probate court, or the judge thereof, 
and has remained in custody for thirty days without 
obeying such order, or purging himself otherwise of the 
contempt, the probate court may, by order reciting the 
facts, and without further showing or notice, revoke his 
letters and appoint some other person entitled thereto, 
executor, administrator, or guardian, in his stead. 

Sec. 332. Whenever an infant, insane, or Incompe- 
tent person has a guardian of his estate residing in this 
territory, personal service upon the guardian of any pro- 
cess, notice, or order of the probate court, concerning 
the estate of a deceased person, in which the ward is 
interested, is equivalent to service upon the ward; and 
it is the duty of the guardian to attend to the interests 
of the ward in the matter. Such guardian may also 
appear for his ward, and waive any process, notice, or 
order to show cause which an adult or a person of sound 
mind might do. 


CHAPTER XTIT.—Or PUBLIC ADMINISTRATORS. 


Sec. 333. Every public administrator, duly ap- 
pointed, commissioned, and qualified, must take charge 
of the estates of persons dying within his county, as 
follows: l 
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First. Of the estates of decedents for which no ad- 
ministrators are appointed, and which, in consequence 
thereof, are being wasted, uncared for, or lost. 

Second. Of the estate of decedents who leave no 
known heirs, or are strangers. 

Third. Of estates ordered into his hands by the_pro- 
bate court. 

Fourth. Of estates upon which letters of administra- 
tion have been issued to him by the probate court. 

Sec. 334. Whenever a public administrator takes 
charge of an estate, which he is entitled to administer, 
without letters of administration being issued, or under 
order of the court, he must, with all convenient dispatch, 
procure letters of administration thereon, in a like man- 
ner and on like proceedings as letters of administration 
` are issued to other persons. His official bond and oath 
are in lieu of the administrator’s bond and oath, but 
when. real estate is drdered to be sold, another bond may 
be required by the court. 

Src. 335. Whenever a stranger, or person without 
known heirs, dies intestate in the house or premises of an- 
other, the possessor of the premises or any one knowing the 
facts, must give immediate notice thereof to the public 
administrator of the county; and, in default of so doing, 
he is liable for any damage that may be sustained thereby, 
to be recovered by the administrator or any party inter- 
ested. 

Sec. 336. The public administrator must make and 
return a perfect inventory of all estates taken into his 


possession, administer and account for the same accord- te 


ing to the provisions of this title, subject to the control, 
and direction of the probate court. 

Sec. 337. If, at any time, letters testamentary or of 
administration are regularly granted to any other person 
on an estate of which the public administrator has 
charge, he must, under the order of the probate court, 
account for, pay, and”deliver to the executor or admin- 
istrator thus appointed, all the money, property, papers, 
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and estate of every kind, in his possession or under his 
control. 

Sec. 338. All civil officers must inform the public 
administrator of all property known to them, belonging 
to a decedent, which is liable to loss, injury, or waste, 
and which by reason thereof ought to be in the poses 
sion of the public administrator. 

Sec. 339. The public administrator must institute 
all suits and prosecutions necessary to recover the prop- 
erty, debts, papers, or other estate of the decedent. 

Sec. 340. When the public administrator complains 
to the probate judge, on oath, that -auy person has con- 
cealed, embezzled, or disposed of, or has in his posses- 
sion any money, goods, property, or effects, to the pos- 
session of which such administrator is entitled in his 
official capacity, the judge may cite such person to appear 
before the probate court, and examine him on oath touch- 
ing the matter of such complaint. 

Sec. 341. All such interrogations and answers 
must be reduced to writing and signed by the party ex- 
amined, and filed in the probate court. If the person 
so cited refuses to appear and submit to such an examin- 
ation, or to answer such -interrogatories as may be put 
to him touching the matter of such complaint, the court 
may convict him to the county jail, there to remain in 
close custody until he submits to the order of the court. 

Sec. 342. The probate court may at any time order 
the public administrator to account for and deliver all the 
money and property of an estate in his hands to the 
heirs, or to the executors or administrators regularly ap- 
pointed. 

Sec. 343. The public. administrator must, once in 
every six months, make to the probate judge, under oath, a 
return of all estates of decedents which have come into his 
hands, the value of the same, the money which*has come 
into his hands from such estate, and what he has done 
with it, and the amount of his fees and expenses incur- 
red, and the balance, if any, -remaining in his hands, 
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publish the same six times in some newspaper in the 
county, or, if there is none, then post the same, legibly 
written or printed, in the office of the county clerk of 
the county, 

Sec. 344. It is the duty of every public administra- 
tor, as soon as he shall receive the same, to deposit with 
the county treasurer of the county in which the probate 
proceedings are pending, all moneys of the estate not re- 
quired for the current expenses of the administration; 
and such moneys may be drawn upon the order of the 
executor or administrator; countersigned by the probate 
judge, when required for the purposes of administration. 
It shall be the duty of the county treasurer to receive 
and safely keep all such moneys and pay them out upon 
the order of the executor or administrator, when counter- 
signed by the probate judge, and not otherwise, and to 
keep an account with each estate of all moneys received 
and paid to him; and the county treasurer shall be al- 
lowed one per cent upon all moneys received and kept 
by him, and no greater fees for any services herein 
provided. . The money thus deposited may, upon order 
of the probate court, be invested, pending the proceedings, 
in securities of the United States, or of this- territory, 
when such investment is deemed by the court to be for 
the best interests of the estate. After a final settlement 
of the affairs of any estate, if there be no heirs or other 
claimants thereof, the county treasurer shall pay into 
` the territorial treasury all moneys and effects in his hands 
belonging to the estate, upon order of the probate court, 
and if any such moneys and effects escheat to the terri- 
tory, they must be disposed of as other escheated estates. 

Sec. 345. The public administrator must not be 
interested in expenditures of any kind made on account 
of any estate he administers; nor must he be associated, in 
business or otherwise, with any one who is so interested, 
and he must so attach to his report and publication, 
made in accordance with the preceding section, his affi- 
davit to that effect. 
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Sec. 346. Public administrators are required to ac- 
count, under oath, and to settle and adjust their accounts, 
relating to the care and disbursement of money or prop- . 
erty belonging to estates in their hands, with the county 
clerks of their respective counties, on the first Monday 
in each month; and they must pay to the territorial 
treasurer any money remaining in their hands, “of an 
estate unclaimed, as provided in sections 300 to 308, 
both inclusive. 

Sec. 347. When it appears from the returns made in 
pursuance of the foregoing sections, that any money re- 
mains in the hands of the public administrator (after 
final settlement of the estate), unclaimed, which should 
be paid over to the territorial treasurer, the probate 
judge must order the same to be paid over to the terri- 
torial treasurer, and, on failure of the public adminis- 
trator to comply with the order within ten days after the 
same is made, the district attorney for the county must 
immediately institute the requisite legal proceedings 
against the public administrator, for a judgment against 
him and the sureties on his official bond, in the amount 
of money so withheld, and costs. 

Sec. 348. The fees of all officers chargeable to es- 
tates in the hands of public administrators must be paid 
out of the assets thereof so soon as the same come into 
his hands. 

Sec. 849. Public administrators may administer 
oaths in regard to all matters touching the discharge of 
their duties or the administration of estates in their 
hands. 

Src. 350. When no direction is given in this chapter 
for the government or guidance of a public administra- 
tor in the discharge of his duties, or for the administra- 
tion of an estate in his hands, the provisions of the pre- 
ceding chapters of this title must govern. 
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CHAPTER XIV. ` 
ÅRTICLE I.— Guardians of Minors. 


Src. 351. The probate judge of each county, when 
it appears necessary or convenient, may appoint guar- 
dians for the persons and estates, or either, or both of 
them, of minors who have no guardian legally appointed 
by will, or deed, and who are inhabitants or residents of 
the county, or who reside without the territory and 
have estate within the county. Such appointment may 
be made on the petition of a relative or other person in 
behalf of such minor. Before making such appoint- 
ment the judge must cause such notice as he deems 
reasonable to be given to the relatives of the minor re- 
siding in the county, and to any person having care of 
such minor. 

Src. 352. If the minor is under the age of fourteen 
years the probate judge may nominate and appoint his 
guardian. If he is above the age of fourteen years, he 
may nominate his own guardian, who, if approved by 
the judge, must be appointed accordingly. 

Sec. 353. If the guardian nominated by the minor 
is not approved by the judge, or, if the minor resides 
out of the territory, or if after being duly cited by the 
judge, he neglects for ten days to nominate a suitable 
person, the judge may nominate and appoint the guar- 
dian, in the same manner as if the minor were under the 
age of fourteen years. 

Sec. 354, When a guardian has been appointed by 
the court for a minor under the age of fourteen years, 
the minor, at any time after he attains that age, may 


appoint his own guardian, subject to the approval of the ag 


probate judge. 

Sec. 355. The father of the minor, if living, and, in 
case of his decease, the mother, while she remains yn- 
_ married, being themselves respectively competent to 
transact their own business, and not otherwise unsuit- 
able, must be entitled to the guardianship of the minor. 
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Src. 356. If the minor has no father or mother liv- 
ing, competent to have the custody and care of his edu- 
cation, the guardian appointed shall have the custody 
and tuition of his ward. 

Sec. 857. Every guardian appointed shall have ,the 
custody and tuition of the minor, and the care and man- 
agement of his estate, until such minor arrives at the 
age of majority or marries, or until the guardian is 
legally discharged. 

Src. 358. Before the order appointing any person 
guardian under this chapter takes effect, and before let- 
ters issue, the judge must require of such person a bond 
to the minor, with sufficient sureties, to be approved by 
the judge, and in such sum as he shall order, conditioned 
that the guardian will faithfully execute the duties of 
his trust according to law; and the following conditions 
shall form a part of such bond without being expressed 
therein : 

First. To make an inventory of all the estate, real 
and personal, of his ward, that comes to his possession 
or knowledge, and to return the same within such time 
as the judge may order. 

Second. To dispose of and manage the estate accord- 
ing to law and for the best interest of the ward, and 
faithfully to discharge his trust in relation thereto, and 
also in relation to the care, custody, and education of the 
ward. 

Third. To render an account, on oath, of the prop- 
erty, estate, and moneys of the ward in his hands, and 
all proceeds or interest derived therefrom, and of the 
management and disposition of the same, within three 
months after his appointment, and at such other times 
as the court directs, and at the expiration of his trust to 
settle his accounts with the probate judge, or with the 
ward, if he be of full age, or his legal representatives, 
and to pay over and deliver all the estate, moneys, and 
effects remaining in his hands, or due from him on such 
settlement, to the person or persons who are lawfully 
entitled thereto. 
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Upon filing the bond, duly approved, letters of guar- 
dianship must issue to the person appointed. In form 
the letters of guardianship must be substantially the 
same as letters of administration, and the oath of the 
guardian must be endorsed thereon, that he will perform 
the duties of his office as such guardian according tolaw. 

Src. 359. When any person is appointed guardian 
of a minor, the probate judge may, with the consent of 
such person, insert in the order of appointment condi- 
tions otherwise obligatory, providing for the care, treat- 
ment, education, and welfare of the minor, and to per- 
form such conditions is a part of the duties of the 
guardian, for the faithful performance of which he and 
the sureties on his bond are responsible. 

Ssc. 360. All letters of guardianship issued, and all 
guardians’ bonds executed, under the provisions of this 
chapter, with the affidavits and certificates thereon, must 
be recorded by the clerk of the probate court having 
jurisdiction of the persons and. estates of the wards. 

Sec. 361. If any minor, having a father living, has 
property, the income of which is sufficient for his main- 
tenance and education in a manner more expensive than 
his father can reasonably afford, regard being had to the 
situation of the father’s family, and to all the circum- 
stances of the case, the expenses‘of the education and 
maintenance of such minor may be defrayed out of the 
income of his own property, in whole or in part, as 
judged reasonable, and must be directed by the probate 


court, and the charges therefor may be allowed accord~ 


ingly, in the settlement of the accounts of his guardian. 

Sec. 362. Every testamentary guardian must give 
bond and qualify, and has the same powers and must 
perform the same duties, with regard to the person and 
estate of his ward, as guardians appointed by the pro- 
bate court, except so far as their powers and duties are 
legally modified, enlarged, or changed by the will by 
which such guardian was appointed. 

Sec. 363. Nothing neo in this chapter affects 
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or impairs the power of any court to appoint a guardian 
to defend the interest of any minor interested in any 
suit or matter pending therein. 


Guardian 
tilem. 


ARTICLE JI.—Guardians of Insane and Incompeten 
Persons. ` 

Sec. 364. When it is represented to the probate 
judge, upon verified petition of any relative or friend, 
that any person is insane, or, from any cause, mentally 
incompetent to manage his property, the judge must 
cause a notice to be given to the supposed incompetent 
person of the time and place of hearing the case, not less 
than five days before the time so appointed, and such 
person, if able to attend, must be produced before him 
on the hearing. 

Sec. 365. If, after a full hearing and examination 
upon such petition, it appears to the probate judge that 
the person in question is incapable of taking care of him- 
self and managing his property, he must appoint a 
guardian of his person and estate, with the powers and 
duties in this chapter specified. 

Sec. 366. Every guardian appointed as provided in 
the preceding section has the care and custody of the 
person of his ward, and the management of all his es- 
tate, until such guardian is legally discharged, and he 
must give bond to such ward in like manner and with 
like conditions as before described with respect to the 
uardian of a minor. 

Any person who has been declared insane, or the 
uardian or any relative of such person within the third 
lJegree, or any friend, may apply, by petition to the pro- 
ate judge of the county in which he was declared in- 
ane, to have the fact of his restoration to capacity judi- 
jally determined. The petition shall be verified and 

hall state that such person is then sane. Upon receiv- 
fe the petition the judge must appoint a day for the 
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earing, and, if the petitioner request it, shall order an 
investigation before a jury, which shall be summoned 


LAWS OF MONTANA TERRITORY. 


and impanelled in the same manner as juries’ are sum- 
moned and impanelled in other cases in the probate court. 
The judge shall cause notice of the trial to be given 
to the guardian of the petitioner, if there be a guardian, 
and to his or her husband or wife, if there be one, and 


. to his or her father or mother, if living in the county. ` 


On the trial the guardian or relative of the petitioner, 
and, in the discretion of the judge, any other person, may 
eontest the right of the petitioner to the relief de- 
manded. Witnesses may be required to appear and tes- 
tify as in other cases, and may be called and examined by 
the judge of his own motion. If it be found that, the 
petitioner be of sound mind and capable of taking care 
of himself and his property, his restoration to capacity 
shall be adjudged, and the guardianship of such person, 
if such person be not a minor, shall cease. s 


ARTICLE II. — Powers and Duties of Guardians. 


Sec. 867. Every guardian appointed under the pro- 
visions of this chapter, whether for a minor or any other 
‘person, must pay all just debts due from the ward out 
of his personal estate and the income of his real estate, 
if sufficient; if not, then out of his real estate, upon 
obtaining an order for the sale thereof, and disposing of 
the same in the manner provided in this title for the sale 
of real estate of decedents. 

Src. 368. Every guardian must settle all accounts of 
the ward, and demand, sue for, and receive all debts due 
to him, or may, with the approbation of the probate 
judge, compound for the same, and give discharges to 
the debtors on receiving a fair and just dividend of his 
estate and effects; and he must appear for and represent 
his ward in all legal suits and proceedings, unless another 
person is appointed for that purpose as guardian or next 
friend. ` 

Seo. 369. Every guardian must manage the estate of 
his ward frugally and without waste, and apply the in- 
come and profits thereof, as far as may be necessary, for 
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the comfortable and suitable maintenance and support of 
the ward and his family, if there be any; and if such 
income and profits be insufficient for that purpose, the 
guardian may sell the real estate upon obtaining an order 
of the court therefor, as provided, and must apply the 
proceeds of such sale, as far as may be necessary, for the 
maintenance and support of the ward and his family, if 
there be any. 

Sec. 870. When a guardian has advanced for the 
necessary maintenance, support, or education of his 
ward, an amount not disproportionate to the value of his 
estate, or his condition of life, and the same is made to 
appear to the satisfaction of the court, by proper vouchers 
and proofs, the guardian must be allowed credit therefor 
in his settlements. Whenever a guardian fails, neglects, 
or refuses to furnish suitable and necessary maintenance, 
support, or education for his ward, the court may order 
him to do so, and enforce such order by proper process. 
Whenever any third person, at his request, supplies a 
ward with such suitable and necessary maintenance, sup- 
port, or education, and it is shown to have been done 
after refusal or neglect of the guardian to supply the 
same, the court may direct the guardian to pay therefor 
out of the estate, and enforce such payment by due pro- 
cess. 

Sec. 371. The guardian may join in and assent to a 
partition of the real estate of the ward whenever such 
assent may be given by any person. 

Sec. 372. Every guardian must return to the pro- 
bate court an inventory of the estate of his ward within 
three months after his appointment, and annually there- 
after. When the value of the estate exceeds the sum of 
twenty thousand dollars, semi-annual returns must be 
made to the probate court. The probate court may, upon 
application made for that purpose by any person, compel 
the guardian to render an account to the probate court, 
of the estate of his ward. The inventories and accounts 
so to be returned or rendered must be sworn to by the 


LAWS OF MONTANA TERRITORY. 


ce 


guardian. All the estate of the ward, described in the 
first inventory must be appraised by appraisers appointed, 
sworn, and acting in the manner provided for regulating 
the settlement of the estate of decedents ; such inventory, 
with the appraisement of the property therein described, 
must be recorded by the clerk of the probate court in a 
proper book kept in his office for that purpose. When- 
ever any property of the estate of any ward is discovered, 
not included in the inventory of the estate already re- 
turned, and whenever any other property has been suc- 
ceeded to or acquired by any ward for his benefit, the 
like proceedings must be had for the return and appraise- 
ment thereof that are herein provided in relation to the 
first inventory and return. 

Sec. 373. The guardian must, upon the expiration 
of a year from the time of appointment, and as often 
thereafter as he may be required, present his account to 
the probate court for settlement and allowance. 

Src. 374. When an account is rendered by two or 
more joint guardians, the probate judge may, in his dis- 
cretion, allow the sum upon the oath of any of them. 

Sec. 375. Every guardian must be allowed the 
amount of his reasonable expenses incurred in the exe- 
cution of his trust, and he must also have such compen- 
sation for his services as the court in which his accounts 
are settled deems just and reasonable. 


ARTICLE TV.—The Sale of Property and Disposition of 
the Proceeds. 

Src. 376. When the income of an estate under 
guardianship is insufficient to maintain the ward and his 
family, or to maintain and educate the ward, when a 
minor, his guardian may sell his real or personal estate 
for that purpose, upon obtaining an order therefor. 

Src. 377. When it appears to the satisfaction of the 
court, upon the petition of the guardian, that for the 
benefit of his ward his real estate, or some part thereof, 
should be sold, and. the: proceeds thereof put out at 
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interest, or invested in some productive stock, or in the 

improvement or security of any other real estate of the 

ward, his guardian may sell the same for such purpose, 
upon. obtaining an order therefor. 

Sxc, 378. If the estate is sold for the purposes men- 
tioned in this article, the guardian must apply the pro- 
ceeds of the sale to such purposes as far as necessary, 
and put out the residue, if any, on interest, or invest it 
in the best manner in his power, until the capital is 
wanted for the maintenance of the ward and his family, 
or the education of his children, or for the education of 
the ward, when a minor, in which case the capital may 
be used for that purpose, as far as may be necessary, in 
like manner as if it had been personal estate of the ward. 

Sec. 379. If the estate is sold for the purpose of 
putting out or investing the proceeds, the guardian must 
make the investment according to his best judgment, or 
in pursuance of any order that may be made by the pro- 
bate court. 

Sec. 380. To obtain an order for such sale the guar- 
dian must present to the probate court of the county in 
which he was appointed guardian a verified petition there- 
for, setting forth the condition of the estate of his ward, 
and the facts and circumstances on which the petition is 
founded, tending to show the necessity or expediency of 
a sale. ` 

Sec. 381. If it appear to the court or judge, from 
the petition, that it is necessary or would be beneficial to 
the ward that the real estate, or some part of it, should 
be sold, or that the real and personal estate should be 
sold, the court or judge must thereupon make an order 
directing the next of kin of the ward, and all persons 
interested in the estate, to appear before the court at a 
time and place therein specified, not less than four, nor 
more than eight weeks from the time of making such 
order, to show cause why an order should not be granted 
for the sale of such estate. If it appear that it is neces- 

y, or would be beneficial to the ward, to sell the per- 
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sonal estate or some part of it, the court must order the 
sale to be made. 

Src. 382. A copy of the order must be personally 

served on the next of kin of the ward, and all persons 
interested in the estate, at least fourteen days before the 
hearing of. the petition, or must be published at least 
three successive weeks in a newspaper published in the 
county, or if there be none printed in the county, then 
in such newspaper as may be specified by the court or 
judge in the order. If written consent to making the 
order of sale is subscribed by all persons interested 
therein, and the next of kin, notice: need not be served 
or published. 
. Sec. 383. The probate court,-at the time and place 
appointed in the order, or such other time to which the 
hearing is postponed, upon proof of the service or pub- 
lication of the order, must hear and examine. the proof 
and allegations of the petitioner and of the next of kin, 
and of all other persons interested in the estate who 
oppose the application. 

Sec. 384. On the hearing the guardian may be ex- 
amined on oath, and witnesses may be produced and 
examined by either party, and process to compel their 
attendance and testimony may be issued by the probate 
court or judge, in the same manner and with like effect 
as in other cases provided for in this title. 

Sec. 385. If any person appears and objects to the 
granting of any order prayed for under the provisions 
of this article, and it appears to the court that either the 
petition or the objection thereto is sustained, the court 
may, in granting or refusing the order, award costs -to 
the party prevailing, and enforce the payment thereof. 

Sxc. 386. If, after a full examination, it appears 
necessary, or for the benefit of the ward, that his real 
estate, or some part thereof, should be sold, the court 
may grant an order therefor, specifying therein the 
causes or reasons why the sale is necessary or beneficial, 
and may, if the same has been prayed for in the petition, 
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order such sale to be made either at public or private 
sale. 

Sec. 387. Every guardian, authorized to sell real 
estate, must, before the sale, give bond to the probate 
judge, with sufficient surety, to be approved by him, 
with conditions to sell the same in the : manner, and to 
account for the proceeds of the sale, as “provided for in 
this chapter and Chapter VII. of this title. 

Src. 388. All the proceedings under the petitions of 
guardians for sales of property of their wards, giving 
notice, and the hearing of such petitions, granting or 
refusing the order of sale, directing the sale to be made 
at public or private sale, re-selling the same property, 
return of sale and application for confirmation thereof, , 
notice and hearing of such application, making orders, 
rejecting or confirming sales, and reports of sales, order- 
ing and making conveyances of property sold, account- 
ing and the settlements of accounts, must be had and 
made as required by the provisions of this title concern- 
ing estates of decedents, unless otherwise specially pro- 
vided in this chapter. 

Src. 889. No order of sale granted in pursuance of 
this article continues in force more than one year after 
granting the same without a sale being had. 

Src. 390. All sales of real estate of wards must be 
for cash, or for part cash and part deferred payments not 
to exceed three years, bearing date from date of sale, as 
in the discretion of the probate judge is most beneficial 
to the ward. Guardians making sales must demand and 
receive from the purchasers bond and mortgage on the 
real estate sold, with such additional security as the judge 
deems necessary, and sufficient to secure the faithful pay- 
ment of the deferred payments and the interest thereon. 

Sec. 391. The probate court, on the application of 
a guardian or any person interested in the estate of any 


+ (ward, after such notice to persons interested therein as 


the probate judge shall direct, may authorize and require 
the guardian to invest the proceeds of sales, ‘and any 
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‘other of his ward’s money in his hands, in real estate or 
in any other manner most to the interest of all concerned 
‘therein; and the probate court may make such other 
orders, and give such directions as are needful for the 
management, investment, and disposition of the estate 
and effects as circumstances require. Si 


ARTICLE V.—Non-Resident Guardians and Wards. 


Sec. 392. When a person liable to be put under 
guardianship, according to the provisions of this chapter, 
resides without this territory and has estate therein, any 
friend of such person, or any one interested in his estate, 
in expectancy or otherwise, may apply to the probate 
judge of any county in which there is any estate of such 
absent person, for the appointment of a guardian; and 
if after notice given to all interested, in such manner as 
the judge orders, and a full hearing and examination, it 
appears proper, a guardian for such absent person may 
he appointed. 

Sec. 393. Every guardian appointed under the pre- 
ceding section’ has the same powers and performs the 
same duties with respect to the estate of the ward found 
within this territory, and with respect to the person of 
the ward, if he shall have come to reside therein, as are 
presoniteed with respect to any other guardian appointed 
under this chapter. 

Sec. 394, Every guardian must give bond to the 
ward in the manner and with the like conditions as 
hereinbefore provided for other guardians, except that the 
provisions respecting the inventory, the disposal of the 
estate and effects, and the account to be rendered by the 
guardian, must be confined to such estate and effects as 
come to his hands in this territory. 

Sec. 395. The guardianship which is first lawfully 
granted of any person residing out of this territory, ex- 
tends to all the estate of the ward within the same, and § 
excludes the jurisdiction of the probate court. of every 
other county. 
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Sec. 396. When the guardian and ward are both 
non-residents, and the ward is entitled to property in this 
territory which may be removed to another state or ter- 
ritory or foreign country, without conflict with any re- 
striction or limitation thereupon, or impairing the right 
of the ward thereto, such property may be removed to 
the state or territory or foreign country of the residence 
of the ward, upon the application of the guardian to the 
probate judge of the county in which the estate of the 
ward, or the principal part thereof, is situated. 

Sec. 397. The application must be made upon ten 
days notice to the resident executor, administrator, or 
guardian, if there be such, and, upon such application, 
the non-resident guardian must produce and file a certifi- 
cate, under the hand of the clerk, and seal of the court 
from which his appointment was derived, showing: 

First. A transcript of the record of his appoint- 
ment. 

Second. That he has entered upon the discharge of 
his duties. 

Third. That he is entitled, by the laws of the state 
or territory of his appointment, to the possession of the 
estate of his ward; or, must produce and file a certificate, 
under the hand and seal of the clerk of the court having 
jurisdiction in the country of his residence of the estates 
of persons under guardianship, or of the highest court of 
such country, that, by the laws of such country, the ap- 
plicant is entitled to the custody of the estate of his ward 
without the appointment of any court. 

Upon such application, unless good cause to the con- 
trary is shown, the probate judge must make an order 
granting to such guardian leave to take and remove the 
property of his ward to the state or place of his residence, 
which is authority to him to sue for and receive the same 
in his own name, for the use and benefit of his ward. 

Sec. 398. Such order is a discharge of the executor, 
administrator, local guardian, or other person in whose 
possession the property may be at the time the order is 
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made, on filing with the probate court the receipt therefor, 
of the guardian of such absent ward. 


ARTICOLE VI.— General and Miscellaneous Provisions. 


Src. 399. Upon complaint made to him by, any 
guardian, ward, creditor, or other person interested in the 
estate, or having a prospective interest therein as heir or 
otherwise, against any one suspected of having concealed, 
embezzled, or conveyed away any of the money, goods, 


ward, or to his estate, the probate judge may cite such 
suspected person to appear before him and may examine 
and proceed. with him on such charge in the manner pro- 
vided in this title with respect to persons suspected of, 
and charged with, concealing or embezzling the effects of 
decedent. 

Sec. 400. When a guardian, appointed either by the 
testator or the probate judge, becomes insane or other- 
wise incapable of discharging his trust, or unsuitable 
therefor, or has wasted or mismanaged the estate, or 
failed for thirty days to render an account or make a 
return, the probate court may, upon such notice to the 
guardian as the court may require, remove him, and 
compel him to surrender the estate of the ward to the 
person found to be lawfully entitled thereto. Every 
guardian may resign, when it appears proper to allow 
the same; and upon the resignation or removal of a 
guardian, as herein provided, the probate court, or the 
judge thereof, may appoint another in the place of the 
guardian who has resigned or has been removed. 

Sec. 401. The marriage of a minor ward terminates 
the guardianship, and the guardian of an insane or other 
person may be discharged by the probate judge when it 
appears to him, on the application of the ward or other- 
wise, that the guardianship is no longer necessary. 

Seoc. 402. The probate judge may require a new 
bond to be given by a guardian whenever he deems it 
necessary, and may discharge the existing sureties from 
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further liability, after due notice given as he may direct, 
when it shall appear that no injury can result therefrom 
to those interested in the estate. 

Sec. 408. Every bond given by a guardian must be 
filed and preserved in the office of the clerk of the pro- 
bate court of the county, and in case of a breach of a 
condition thereof, may be prosecuted for the use and 
benefit of the ward, or of any person interested in the 
estate. , 

SEC. 404. No action can be maintained against the 
sureties on any bond given by a guardian unless it be 
commenced within three years from the discharge or 
removal of the guardian; but if at the time of the dis- 
charge or removal of the guardian the person entitled to 
bring such action is under any legal disability to sue, 
the action may be commenced at any time within three 
years after such disability is removed. 

Sec. 405. No action for the recovery of any estate, 
sold by a guardian, can be maintained by the ward, or 
by any person claiming under him, unless it is com- 
menced within three years next after the termination 
of the guardianship, or when a legal disability to sue 
exists by reason of minority or otherwise, at the time 
when the cause of action accrues, within three years next 
after the removal thereof. 

Sec. 406. The court, in its discretion, whenever 
mecessary, may appoint more than one guardian of any 
person subject to guardianship, who must give bond and 
be governed and liable in all respects as a sole guardian. 

Sec. 407. The power conferred upon the probate 
judge in relation to guardians and wards may be exer- 
cised by him at chambers, or as the act of the probate 
court, when holding such court; and any order appoint- 
ing a guardian must be entered as, and become, a decree 
of the court. The provisions of this title relative to the 
estates of decedents, so far as they relate to the practice 
in the probate or district courts, applies to proceedings 
under this chapter. 
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Szoc. 408. The provisions of the Civil Practice Act 
relating to the justification of sureties, are hereby de- 
clared to apply to guardians appointed by the court, and 
to the bonds taken or to be taken from such guardians, 
and to the sureties on such bonds. 


CHAPTER XV.— GUARDIAN AND WARD. 


Sec. 409. A guardian is a person appointed to take 
care of the person or property of another. 

Sec. 410. The person over whom or over whose 
property a guardian is appointed is called his*ward. 

Seo. 411. Guardians are either general or special. 

Sro. 412. A general guardian is the guardian of the 
person or of all the property of the ward within this 
territory, or both. 

Src. 413. Every other is a special guardian. 

Sno. 414. A guardian of the person or estate, or of 
both, of a child born, or likely to be born, may be ap- 
pointed by will or by deed, to take effect upon the death 
of the parent appointing. ` 

First. 
the written consent of the mother, or by either’ parent, 
if the other be dead or incapable of consent. 

Second. If the child be illegitimate, by the mother. 

Sec. 415. No person, whether a parent or otherwise, 
has any power as guardian of property, except by ap- as 
pointment as hereinafter provided. 

Sec. 416. A guardian of the person or property, or 
both, of a person residing in- this territory, who is a 


minor, or of unsound mind, may be appointed in‘all a 


cases other than those named in section 241, by the pro- 
bate court, as provided in the Code of Civil Procedure. 
Sec. 417. A guardian of the property within this 
territory of a person not residing therein, who is a 
minor, or of unsound mind, may be appointed by the 
probate court. 7 
44 
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Jurisdiction Sec. 418. In all cases the court first making the ap- 
of court att 


ing appo 
ment, 


int pointment of a guardian has the exclusive jurisdiction 


to control him. 

Sec. 419. ,In awarding the custody of a minor, or 
in appointing aigeneral guardian, the court or officer is 
to be guided by the following considerations: 

First. By what appears to be for the best interest of 
the child in respect to its temporal and its mental and 
moral welfare; and, if the child be of a sufficient age to 
form an intelligent preference, the court may consider 
that preference in determining the question. 

Second. As between parents adversely claiming the 


- custody or guardianship, neither parent is entitled to it 


ern in ap- as of right; but, other things being equal, if the child 
guardian, 


Guardian to 


over person 
and property. 
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powers of 
guardian. 


Duty of guar- 
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be of tender years, it should be given to the mother; if 
it be of an age to require education and preparation for 
labor or business, then to the father. 

Third. Of two persons equally entitled to the cus- ` 
tody in other respects, preference is to be given as follows: 

1. Toa parent. 

2. To one who was indicated by the wishes of a de- 
ceased parent. 

3. To one who already stands in the position of a 
trustee of a fund to be applied to the child’s support. 

4. To a relative. 

‘Sec. 420. A guardian appointed by a court has 
power over the person and property of the ward, unless 
‘otherwise ordered. 

Sec. 421. A guardian of the person is charged with 
the custody of the ward, and must look to his support, 
health, and education. He may fix the residence of the 
ward at any place in this territory, but not elsewhere, 
without permission of the court. 

Src. 422. A guardian of the property must keep 
safely the property of his ward. He must not permit 
any unnecessary waste-or destruction of the real property, 
nor make any sale of such property without the order of 
the probate court, but must, so far as it is in his power, 
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maintain the same, with its buildings and appiirtenances, 
out of the income or other property of the estate, and 
_ deliver it to the ward at the close of his guardianship, in 
‘as good condition as he received it. 
Sec. 423. The relation of guardian and ward is con- 
fidential, and is subject to trusts at common law. _.. . 
Seo, 424. In the management and disposition of the 
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further appointment is made by the court. 

Src. 426. A guardian may be removed by the pro- 
bate court for any of the following causes: 

First. For abuse of his trust. 

Second. For continued. failure to perform its duties. 

Third. For incapacity to perform its duties. 

Fourth. For gross immorality. 

Fifth. For having an interest adverse to the faithful 
performance of his duties. 

Siath. For removal from the territory. 

Seventh. In the case of a guardian of the property, 
for insolvency; or, 

Eighth. When it is no longer proper that the ward 
should be under guardianship. 

Sec. 427. The power of a gute appointed: by a 
parent is superseded : 
` First. By his removal, as provided by the preceding 
section; 


Second. By a solemnized marriage of the ward; or, 


Third. By the ward’s attaining majority. 

Sec. 428. The power of a guardian appointed A a 
court is suspended only: 

First. By order of the court; or, ~ 

Second. If the appointment was made solely because 
of the ward’s minority, by his attaining majority; or, 

Third. The guardianship over the ward, by the mar- 
riage of the ward. 
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due influence. 

Sec. 480. A guardian appointed by the court is,not 

dian entitled entitled to his discharge until one year after the vyard’s 
to release. ss 
majority. 
Ward of Sec. 431. Any ward of unsound mind may be placed 
sound mind >» 
„ay bp iman asylum for such person, upon the order of the pro- 
Bsylum. bate judge of the county in which he resides, as follows: 
First. The judge must be satisfied by the oath of two 
Proceeding reputable physicians that such person is of unsound 
such 
mind and unfit.to be at large. 

Second. Before granting the order the judge must 
examine the person himself; or, if that is impracticable, 
cause him to be examined by an impartial person. 

Third. After the order is granted, the person alleged 

Jury may bq to be of unsound mind, his or her husband or wife, or rel- 

PERR ative to the third degree, may demand an investigation 

on: before a jury, which must be conducted in all respects as 
under an inquisition of lunacy. 

When an infant is a party he must appear either by 

How intent} his general guardian, if he have one, or by a guardian 
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Seo. 429. After a ward has come to his majority he 


appointed by the justice, as follows: 

First. Tf the infant be plaintiff, the appointment 
must be made before the summons is issued, upon the 
application of the infant, if he be of the age of fourteen 
years; if under that age, upon the applicatien of a rela- 
tive or friend. 


Second. If the infant be defendant, the guardian must 
be appointed at the time the summons is returned, or 
- \before the answer. It is the right of the infant to nom- 
inate his own guardian, if the infant be over fourteen 
years of age; otherwise the justice must make the ap- 
pointment. 
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! 
CHAPTER XVI.—Execurron anp Revocation or Ws. 


Src. 432. Every -person over the age of eighteen 
years, of sound mind, may, by last will, dispose of all 


of by will is subject to succession, as provided for by 
Chapter XIX. of this Act, as the estate of am-intestate, 
being chargeable in both cases with the payment of all 
the decedent’s debts, as provided in this act. 

Src. 433. ‘A person haying an insane delusion is in- 
competent to make a will. = 

Sec. 434. A will or part of a will, procured to be 
made by duress, menace, fraud, or undue influence, may 
be denied probate; and a revocation, procured by the 
same means, may be declared‘void. 

Src. 435. A married woman may dispose of all her 
separate estate by will, without the consent of her hus- 
band, and may alter or revoke the will in like manner 
as if she were single. Her will must be executed and 
proved in like manner as other wills. 

Suc. 486. Every estate and interest in real or per- 
sonal property to which heirs, husband, widow, or next 
of kin might succeed, may be disposed of by will ex- 
cept as otherwise provided in sections —. 

Seo. 437. A testamentary disposition may be made 
to any person capable by law of taking the property so 
disposed of, except corporations other than those formed 
for scientific, literary, or solely educational purposes, 
cannot take under a will, unless expressly authorized by 
statute. 

Seo. 438. Every will, other than a nuncupative 
- will, must be in writing; and every will, other than an 
clographio will and a muncupative will, must be executed. 
and attested, as follows: ` 

First. It must be subscribed at.the end thereof, by 
the testator himself, or some person in his presence, and, 

by his direction, must subscribe his name thereto; 

Second. The subscribtion must be made in the pres- 
ence of each of the attesting witnesses, or be acknowl- 
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edged by the testator to them, to have been made by him 
or by his authority ; 

Third. The testator must, at the time of subscribing 
or acknowledging the same, declare to the attesting wit- 
nesses that the instrument is his will; and, 

Fourth. There must be two attesting witnesses, each 
of whom must sign his name as a witness at the end of 
the will, at the testator’s request and in his presence. 
` Sec. 439. An olographic will is one that is entirely 
written, dated and signed by the hand of the testator 


` himself; it is subject to no other form, and may be made 


in or out of this territory, and need. not be witnessed. 

Sec. 440. A witness to a written will must write, 
with his name, his place of residence; and a person who 
subscribes the testator’s name, by his direction, must 
write his own name as a witness to the will. But a vio- 
lation of this section does not affect the validity of the 
will. ` 

SEC. 441. A conjoint or mutual will is valid, but it 
may be revoked by any of the testators, in like manner 
with any other will. 

Sec. 442. If the subscribing witnesses to a will are 
competent at the time of attesting its execution, their 
subsequent incompetency, from whatever cause it may 
arise, does not prevent the probate and allowance of the 
will, if it is otherwise satisfactorily provided. 

Sec. 443. A will, the validity of which is made by 
its own terms conditional, may be denied probate, accord- 
ing to the event, with reference to the conditions. 

Sec. 444, All beneficial devises, legacies, and gifts 
whatever, made or given in any will to a subscribing 
witness thereto, are void, unless there are two other com- 
petent subscribing witnesses to the same, but a mere 
charge on the estate of a testator for the payment of debts 
does not prevent his creditors from being competent wit- 
nesses to his will. 

Sec. 445. If a witness, to whom any beneficial de- 
vise, legacy, or gift, void by the preceding section, is 


t & 
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made, would have been entitled to any share of the es- 
tate of the testator, in case the will should not be estab- 
lished, he succeeds to so much of the share aè would be 
distributed to him, not exceeding the devise or bequest 


851 


When share 
of estate 
saved to sub- 
scribing wit- 


made to him in the will, and he may recover the same ness 


of the other devisees or legatees named in the will, in 
proportion to and out of the parts devised or bequeathed 
to them. 

Src. 446. A will of real or personal property, or 
both, or a revocation thereof, made out of this territory 
by a person not having his domicile in this territory, is 
as valid when executed according to the law of the place 
in which.the Same was made, or in which the testator 
was at the time domiciled, as if it were made in this ter- 
ritory, and according to the provisions of this chapter. 

Sec. 447. Whenever a will or a revocation thereof 
is duly executed according to the law of the place in 
which the same Was made, or in which the testator was at 
the time domiciled, the same is regulated, as to the valid- 
ity of its execution, by the law of such place, notwith- 
standing the testator subsequently changed’his domicile 
to a place by the law of which such will would be void. 

Sec. 448. The execution of a codicil referring to a 
previous will, has the effect to republish the will, as 
modified by the codicil. 

Sec. 449. A nuncupative will is not required to be 
in writing, nor to be declared or attested witli any form- 
alities. 

Sec. 450. To make a nuncupative will valid, and to 


entitle it to be admitted to probate, the following re- i 


quisites must be observed : 

First. The estate bequeathed must not erceedi in value 
the sum of one thousand dollars. 

Second, It must be proved by two witnesses who 
were presént at the making thereof, one of whom was 
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in duplicate. 
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actual military service in the field, or doing duty on ship 
board at sea, and, in either case, in actual contemplation, 
fear, or peril of death; or, the decedent must bave been 
at the time in expectation of immediate death from an 
injury received the same day. 

Src. 451. No proof must be received of any nun- 
cupative will, unless it is offered within six months after 
speaking the testamentary words, nor unless the words 
or the substance thereof were reduced to wee within 
thirty days after they were spoken. 

Src. 452. No probate of any nuncupative will must 
be granted for fourteen days after the death of the testa- 
tor, nor must any nuncupative will be at.any time proved, 
unless the testamentary words or the substance thereof 
be first committed to writing and process issued to call in 
the widow or other persons interested, to contest the pro- 
bate of such will, if they think proper. 

Src. 453. Except in cases in this chapter mentioned, 
no written will nor any part thereof, can be revoked or 
altered otherwise than: i 

First. By a written will or other writing of the tes- 
tator, declaring such revocation or alteration, and execu- 
ted with the same formalities with which a will should 
be executed by such testator; or, 

` Second. By being burnt, torn, cancelled, obliterated, 
or destroyed with the intent and for the purpose of re- 
voking thé same, by the testator himself, or by some 
person in his presence, and by his direction. 

Sec. 454. When a will is cancelled or destroyed by 
any other person than the testator, the direction of the 
testator, and the fact of such injury’ or destruction, must 


’ be proved by two witnesses. 


Src. 455. The revocation of-a will, executed in du- 
plicate, may be made by revoking one of the duplicates. 
Src. 456. A prior willis not revoked by a subse- 
quent will, unless the latter contains an express revoca- 
tion or provision wholly inconsistent with the terms of 
the former will; but in other cases Mg prior will re- 
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mains effectual so far as consistent with the provisions of 
the subsequent will. 

SEO. 457. If, after making a will, the testator duly 
_ makes and executes a second will, the destruction, can- 
cellation, or revocation of such second will does not re- 
vive the first will, unless it appears by the terms.of such 
revocation that it was the intention to revive and give 
effect to the first will, or, unless, after such destruction, 
cancellation, or revocation, the first will is duly re-pub- 
lished. 

Sec. 458. If, after having made a will, the testator 
marries and has issue of such marriage, born either in 
his lifetime or after his death, and the wife or issue sur- 
vives him, the will is revoked, unless provisions have 
been made for such issue by some settlement, or, unless 
such issue is provided for in the will, or in such way 
mentioned therein as to show dn intention not to make 
such provision; and no other evidence to rebut the pre- 
sumption of such revocation can be received. 

Sec. 459. If, after making a will, the testator mar- 
ries and the wife survives the testator, the will is re- 
voked, unless provision has been.made for her by mar- 
riage contract, or, unless she is provided in the will, or 
in such way mentioned therein, as to show an intention 
not to make such provision; and no other evidence to 
rebut the presumption of revocation must be’ received. 

Seo. 460, A will executed by an unmarried woman 
is revoked by her subsequent marriage, and is not re- 

vived by the death of her husband. 
_ Seo. 461. An agreement made by a testator for the 
salé or transfer of property disposed of by a will pre- 
viously made, does notrevoke such disposal, but the prop- 


erty passes by the will, subject to the same remedies on 4 


the testator’s agreement for a specific performance, or 
otherwise, against the devisees or legatees, as might be 
had against the testator’s successors, if the same had 
passed by succession. - 
Src. 462. A charge of incumbrance upon any estate 
45 
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for the purpose of securing payment of money, or the 
performance of any covenant or agreement, is not a re- 
vocation of any will relating to the same estate which 
was previously executed; but the devise and legacies 
therein contained must pass, subject to such charge or 
incumbrance. 

Sec. 463. A conveyance, settlement, or othef act of 
a testator by which his interest in a thing previously dis- 
posed of by his will is altered, but not wholly divested, 
is not á revocation; but the will passes the property 
which would otherwise devolve by succession. 

Src. 464. If the instrument by which an alteration 
is made of the testator’s interest in a thing previously 
disposed of by his will, expresses his intent that it shall 
be a revocation, or if it contains provisions wholly incon- 
sistent with the terms and nature of the testamentary 
disposition, it operates as a revocation thereof, unless 
such inconsistent provisions depend on a condition or con- 
tingency by reason of which they do not take effect. 

Sec. 465. The revocation of a will revokes all its 
codicils, 

Src. 466. Whenever a testator has a child born after 
the making of his will, either in his lifetime or after his 
death, and dies leaving such child unprovided for by 
any settlement, and neither provided for, nor in any way 
mentioned in his will, the child succeeds to the same por- 
tion of the testator’s real and personal property that,he 
would have succeeded to if the testator had died intestate. 

Sec. 467. When a testator omits to provide in his 
will for any of his children, or for the issue of any de- 
ceased child, unless it appears that such omission was 
intentional, such child, or the issue of such child, must 
have the same share in the estate of the testator as if he 
had died intestate, and succeeds thereto as provided in 
the preceding section. 

Src. 468. When any share of the estate of a testator 
is assigned to a child born after the making of a will, 
or to a child or to the issue of a child omitted in the will, 
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as hereinbefore mentioned, the same must first be taken 
from the estate not disposed of by the will, if any; if 
that is not sufficient, so much as may be necessary must 
be taken from all the devisees or legatees in proportion 
to the value they may respectively receive under the will, 

unless the obvious intention of the testator in.relation to 
some specific devise or bequest, or other provision in the 


will would thereby be defeated; in such case such specific . 


devise, legacy, or provision may be exempted from such 
apportionment, and a different apportionment, consistent 
with the intention of the testator, may be adopted. 

Sec. 469. If such children or their descendants so 
unprovided for had an equal proportion of the testator’s 
estate bestowed, on them in the testator’s lifetime by way 
of advancement, they take nothing in virtue of the pro- 
visions of the three preceding sections. 

Sro. 470. “When any estate is devised to any child or 
other relation of the testator, and the devisee dies before 
the testator, leaving lineal descendants, such descendants 


take the estate so given by the will, in the same manner se 


as the devisee would have done had he survived the tes- 
tator. 

Src, 471. Every devise of land in any will conveys 
all the estate of the devisor therein, which he could law- 
fully devise, unless it clearly appears by the will that he 
intended to convey a less estate. 

Src. 472. Any estate, right, or interest-in lands ac- 
quired by the testator after the making of his will, 
passes thereby, and in. like manner as if title thereto was 
vested in him at the time of making the will, unless the 
contrary manifestly appears by the will to have been the 
intention of the testator. Every will made in express 
terms devising, or in any other terms denoting the intent 
of the testator to devise all the real estate of such testa- 
tor, passes all the real estate which such testator was en- 
titled to devise at the time of his decease. 

Src, 473. No estate; real or personal, shall be be- 
queathed or devised to any charitable or benevolent sọ- 
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ciety or corporation, or to any person or persons in trust 
for charitable uses, except the same be done by will, duly 
executed at least thirty days before the decease of the 
testator; and if so made, at least thirty days prior to such 
death, such devise or legacy, and each of them, shall be 
valid: Provided, That no such devises or bequests shall 
collectively exceed one-third of the estate of the testator, 
leaving legal heirs, and in such case a pro raia deduction 
from such devises or bequests shall be made so as to reduce 
the aggregate thereof to one-third of such estate; and all 
dispositions of property made contrary hereto shall be 
void, and go to the residuary legatee or devisee, next of 
kin, or heirs, according to law. 


CHAPTER XVIL INTERPRETATION or WILIS AND EFFECT OF 
VARIOUS PROVISIONS. 


Sec. 474. A will is to be construed according to the 
intention of the testator. When his intention cannot have 
effect to its full extent, it must have effect as far as pos- 
sible. 


Sec. 475. In case of uncertainty arising upon the 
face of a will as to the application of any of its provis- 


how lons, the testator’s intention is to be ascertained from the 
f 


words of the will, taking into view the circumstances 
under which it was made, exclusive of his oral declara- 
tions. 

Sec. 476. In interpreting a will, subject to the law 
of this territory, the rules prescribed by the following 
sections of this chapter are to be dbserved, unless an in- 
tention to the contrary clearly appears. 

Src. 477. Several testamentary instruments, executed 
by the same testator, are to be taken and construed to- 
gether as one instrument. 

Src. 478. All the parts of a will are to be construed 
in relation to each other, and so as, if possible, to form one 
consistent whole; but where several parts are ; absolutely 
irreconcilable the latter must prere 
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Src. 479, A clear and distinct devise or bequest can- 
not be affected by any reasons assigned therefor, 
any other words not equally clear and distict, or by in- 
ference or argument from other parts of the will, or by 
an inaccurate recital of, or reference to, its contents in 
another part of the will. _ ne 

Src, 480. Where the meaning of any part of a will 
is ambiguous or doubtful, it may be explained by any 
reference thereto, or Teal thereof, in another part of 
the will. 

Sec. 481. The words of a will are to þe taken in 
their ordinary and grammatical sense, unless a clear in- 
tention to use them in another sense can be collected, and 
that other can be ascertained. 

Sec. 482. The words of a will are to receive an in- 
terpretation which will give to every expression some ef- 
fect, rather than one which will render any of the ex- 
pressions inoperative. 

Src. 483. Of two modes of interpreting a will, that 
is to be preferred which will prevent a total intestacy. 

Src. 484. Technical words in a will are to be taken 
in their technical sense, unless the context clearly indi- 
cates a contrary intention. 

Src. 485. Technical words are not necessary to give 
effect to any species of disposition by a will. 

Src. 486. The term “heirs,” or other words òf in- 
heritance, are not requisite to devise a fee, and a devise 
of real property passes all the estate of the testator, un- 
less otherwise limited. 

Src. 487. Real or personal property embraced in a 
power to devise, passes by a will purporting to devise all 
the real or personal property of the testator. 

Src. 488. A devise or bequest of all the testator’s 
real or personal property, in express terms or in any 
other terms denoting his intent to dispose of all his real 
or personal property, passes all the real or personal 
property which he was entitled to dispose of by will at the 
time of his death. 
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Src. 489. A devise of residue of the testator’s real 
property passes all the real property which he was entitled 
to devise at the time of his death, not otherwise effectu- 
ally devised by his will. 

Src. 490. A bequest of the residue of the testator’s 
personal property passes all the personal property: which 
he was entitled to bequeath at the time of his death, not 
otherwise effectually bequeathed by his will. 


Src. 491. A testamentary disposition to “heirs,” rela- 
tives, nearest relations, “representatives,” legal repre- 
sentatives, or personal representatives, or family, issue, 
descendants, nearest or next of kin, of any person with- 
out other words of qualification, and when the terms 
are used as words of donation and not of limitation, vests 
the property in those who would be entitled to succeed 
to the property of such persons according to the provis- 
ions of the title on successions in this code. 

Sec. 492. The terms mentioned in the last section 
are used as words of donation and not of limitation, when 
the property is given to the person so designated, directly, 
and not as a qualification of an estate given to the ances- 
tor of such person. 

Sec. 493. Words in a will referring to death or 
survivorship simply relate to the time of the testator’s 


- death, unless possession is actually postponed, when they 


must be referred to the time of possession. 

Src. 494. A. testamentary disposition to a class in- 
cludes every person answering the description at the tes- 
tator’s death; but when the possession is postponed. to 
a futùre period itincludes also all persons coming within 
the description before the time to which possession is 
postponed. 

Src. 495. When a will directs the conversion of real 
property into money, such property and all its proceeds 
must be deemed personal property from the time of the 
testator’s death, _ 

Src. 496, A child conceived before but not born 
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until after a testator’s death or any. other period when a } 
disposition tò a class vests in right or possession, takes, 
if answering to the description of the class. 

Src. 497, ` When applying a will it is found that there 
is an imperfect description, or that no person or property 
exactly answers the description, mistakes and omissions 


of the will, or from extrinsic evidence; but evidence of 
the declarations of a testator as to his intention cannot 
be reeceived. 

Seo. 498. Testamentary dispositionis, including de- 
vises and bequests to a person on attaining majority, are 
presumed to vest at the testator’s death. 

Sec. 499. A testamentary disposition when vested, 
cannot be divested unless upon the occurrence of the 
precise contingency prescribed by the testator for that 
purpose. 

Seo. 500. If’ a devisee or legatee dies during the 
lifetime of the testator, the testamentary disposition to 
him fails, unless an intention appears to substitute some 
other in his place, except as provided in section —. 

Sec. 501. The death of a devisee or legatee of a lim- 
ited interest, before the testator’s death, does not defeat 
the interests of persons in remainder, who survive the 
testator. 

Src. 502. A R, disposition is one which 
depends upon the occurrence of some uncertain event by 
which it is either to take effect or be defeated. 

Src. 503. A condition precedent in a will is one 


position takes effect. 

Src. 504. When a testamentary Haposition ¢ is made 
upon. a condition precedent, nothing vests until the con- 
dition is fulfilled, except when such fulfillment is im- 
possible, in which case the disposition vests, unless the 
condition was the sole motiye thereof, and the impossi- 
bility was unknown to the testator, or arose from an un- 
avoidable event subsequent to the execution of the will. 
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Scr. 505. A condition precedent in a will is to be 
deemed performed when the testator’s intention has been 
substantially, though not literally, complied with. 

Sec. 506. A condition subsequent is when an estate 
or interest is so given as to vest immediately, subject 
* Soule to be divested by some subsequent act or eyent. 

Src. 507. A devise or legacy given to more than one 
person vests in them as owners in common. 

Sec. 508. Advancements or gifts are not to be taken 
as redemptions of general legacies, unless such intention 
is expressed by the testator, in writing. 


CHAPTER XVIIT.—Gernerat PROVISIONS. 


Sec. 509. Legacies are distinguished and designated 
according to their nature, as follows: 

First. A legacy of a specific thing, specified ia dis- 
tinguished from all others of the same kind belonging 
to the testator, is specific; if such legacy fails, resort can- 
not be had to the other property of the testator. 

Second. A legacy is demonstrative when the particu- 
lar fund or personal property is pointed out from which 
it is to be taken or paid; if such fund or property fails, 
in whole in part, resort may be had to the general assets, 
as in case of a general legacy. 

Third. An annuity is a bequest of certain specific 
sums periodically ; if the fund or property out of which 
they are payable fails, resort may be had to the general 
assets, as in a case of general legacy. 

Fourth. A residuary legacy embraces only that which 


- remains after all the bequests of the will are discharged. 


Fifth. All other legacies are general legacies. 


Src. 510. When a person dies intestate, all his prop- 
erty, real and personal, without any distinction between 
them, is chargeable with the payment of his debts, ex- 
cept as otherwise provided in this code and the code of 
civil procedure. -~ 
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Seo. 511. The property of a testator, except as other- 
wise specially provided for in this code and the code of 
ciyil procedure, must be resorted to for the payment of 
debts, in the following order: 

First. The property which is expressly appropriated 
by the will for the payment of the debts; 

Second. Property not disposed of by the will; 

Third. Property which is devised or bequeathed to 
a residuary legatee; 

Fourth. Property which is not specifically devised or 
bequeathed; and 

Fifth. Al other property ratably. 

Before any debts are paid the expenses of the admin- 
istration and the allowance to the family must be paid or 
provided for. 

Sec. 512. The property of a testator, exceptas other- 
wise specially provided in this code and the code of civil 
procedure, must”be resorted to for the payment of lega- 
cies, in the following order: 

First. The property which is expressly appropriated 
by the will for the payment of the legacies. 

Second. Property not disposed of by the will. 

Third. Property which is devised or bequeathed to 
a residuary legatee. 

Fourth. Property which is not specifically devised or 
bequeathed. 

Src. 513. - Legacies to husband, widow, or kaii of 
any class, are chargeable only after Eai to persons 
not related to the testator. 

Src. 514. Abatement takes place in any class only as as 


between legacies of that class, unless a different intention aan eee 


is expressed in the will. 

Sec. 515. Ina specified devise or legacy, the title 
passes by the will; but possession can only be obtained 
from the personal representative, and he may be author- 
ized by the judge of the probate court to sell the prop- 
erty devised and bequeathed in the cases herein provided. 

Sec. 516. The rights of a as or incumbrancer 
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of real property, ih good faith, and for value, derived 
from any person Glamis the same by succession, are not 
impaired by any devise made by the decedent from whom 
succession is claimed, unless the instrument containing 

such devise is duly proved as a will, and recorded in the 
office of the clerk of the probate court having jurisdic- 
tion thereof, or unless written notice of such devise is 
filed with the clerk of the county where the real prop- 
erty is situated, within four years after the devisor’s 
death. - 

Sec. 517. Where specific legacies are for life only, the 
first legatee must sign and deliver to the second legatee, 
or, if there is noe, to the personal represenative, an in- 
ventory of the property, expressing that the same is in 
his custody for life only, and that on his decease it is to 
be delivered and to remain to the use and for the benefit 
of the second legatee, or to the personal ETERS 
as the case may be. 

Src. 518. In case of a bequest of the interest or in- 
come of a certain sum or fund, the income accrues from 


- the testator’s death. 


Suc. 519. A legacy or a gift in‘ contemplation, fear, 
or peril of death, may be satisfied before death. 

Sec. 520. Legacies are due and deliverable at the 
expiration of one year after the testator’s death; annui- 
ties commen: v at the testator’s decease. 

Sec. 521. Legacies bear interest from the time when 
they are due and payable, except that legacies for main- 
tenance, or to the testator’s widow, bear interest from the 
testator’s decease. | 

Src. 522. ‘The four preceding sections are in all cases 
to be controlled by the testator’s express intention. 

Sec. 523. When it appears by the terms of a will 
that it was the intention of the testator to commit the 
execution thereof, and the administration. of his estate to 
any person as executor, such person, although not named 
executor, is entitled to letters testamentary, in like man- 
ner as if he had been named executor. id 
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Seo. 524. An authority to an executor to appoint an 
executor is void. 

Src. 525. No person has any power as an executor, 
-until he qualifies, except that before letters have been 
issued he may pay funeral charges and take necessary 
measures for the preservation of the estate. _. 

Seo. 526. The provisions of this title in relation to 
the revocation of wills apply to all wills made by any 
testator living at the expiration’ of one year from the 


_ time it takes effect. 


Suc. 527. The provisions of this title do not impair 
the validity of the execution of any will made before it 
takes effect, or effect the construction of any such will. 


Sec. 528. The validity and interpretation of wills, ; 


wherever made, are governed, when relating to property 
within this territory, by the law of this territory. 

Sec. 529. Except as otherwise provided, the validity 
and interpretation of wills are governed, when relating 


to real property within this territory, by the law of this p 


territory; when relating to personal property, by the 
law of the testator’s domicile. 


Sec: 530., Those to whom property is given by will- 


are liable for the obligations of the testator in the cases 
and to the extent prescribed by the code of civil pro- 
cedure. 
CHAPTER XTX. — SUCCESSIONS. 
Src. 531. 
take the property of one who dies without disposing of 
it by will. 


——-—Sx¢.-532. The property, both real and personal, of 


one who dies without disposing of it by will, passes to the 


Succession is the coming in of another to r 
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court, and to the possession of any administrator ap- P**° 


pointed. by that court for the purposes of administration. 

Src. 533, The personal representative of the dece- 
dent within the meaning of that’phrase as used in the 
preceding section, is the duly qualified and acting execu- 
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tor, administrator, or administrator with the will an- 
nexed, of the estate of the decedent. 

Sec. 534. When any person having title to any es- 
tate not otherwise limited by marriage contract, dies 
without disposing of the estate by will, it is succeeded to 


å and must be distributed, unless otherwise expressly pro- 


vided in this code and the code of civil procediire,’ sub- 
ject to the payment of his debts, in the following man- 
ner: 

First, If the decedent leave a surviving husband or 
wife, and only one child, or the lawful issue of one child, 
in equal shares to the surviving husband, or wife and 
child, or issue of such child. If the decedent leave a 
surviving husband or wife and more than one child liv- 
ing, or one child living, and the lawful issue of one or 
more deceased children, one-third to the husband or wife, 
and the remainder in equal shares to his children, and 
to the lawful issue of any deceased child, by right of his 
representation; but if there be no child of the decedent . 
living at his death, the remainder goes to all his lineal 
descendants; and if all of the descendants are in the same 
degree of kindred to the decedent, they share equally, 
otherwise they take according to the right of representa- 
tion. If the decedent leave no surviving husband or 
wife, but leave issue, the whole estate goes to such issue; 
and if such issue-consists of more than one child living, 
or one child living, and the lawful issue of one or more 
deceased children, then the estate goes in equal shares to 
the children living, or to the child living, and to the issue 
of the deceased child or children by right of representa- 
tion. 

Second. If the decedent leave no issue, then the es- 
tate goes in equal shares to the surviving husband or 
wife, and to the decedent’s father. If there be no. father, 
then one-half goes in equal shares to the brothers and 
sisters of the decedent, and to the children of any de- 
ceased brother or sistér, by right of representation. If 
he leave a mother also, she takes an equal share with 


¥ 
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the brothers and sisters. If the decedent leave no issue, 
nor husband nor wife, the estate must go to his father. 

Third. If there be no issue, nor husband, nor wife, 
nor father, then in equal shares to the brothers and sis- 
ters of the decedent, and to the children of any deceased 
brother or sister, by right of representation. Ifa mother 
survive, she takes an equal share with the brothers and 
sisters. 

Fourth. If the decedent leave no issue, nor husband, 
nor wife, nor father, and no brother nor sister is living at 
the time of his death, the estate goes to his mother, to the 
exclusion of the issue, if any, of deceased’ brothers or 

Fifth. Tf the decedent leave a surviving husband or 
wife, and no issue, and no father, nor mother, nor brother, 
nor sister, the whole goes to the surviving husband or 
wife. 

Sizth. If tlie decedent leave no issue, nor husband, 
nor wife, and no father, nor mother, nor. brother, nor 
sister, the estate must go to the next of kin, in equal de- 
gree, excepting that when there are two or more collat- 
eral kindred in equal degree, but claiming through dif- 
erent ancestors, those who claimed through the nearest 
ancestors must be preferred to those claiming through 
an ancestor more remote; however, 

Seventh. If the decedent leave several children, or 
. one child and the issue of one or more children, and any 
such surviving child dies under age, and not having been 
married, all the estate that came to the deceased child by 
inheritance from such decedent descends in equal shares 
to the other children of the same parent, and to the issue 
of any such other children who are dead, by right of 
representation. 

Eighth. If, at the death of such child who dies under 
age, not having been married, all the other children of 
his parents are also dead, and any of them have left issue, 
the estate that came to such child by inheritance from 
his parent, descends to the issue of all other children of 
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the same parent; and if all the issue are in the same de- 
gree of kindred to the child, they share the estate equally, 
otherwise they take according to the right of represen- 
tation. 

Src. 535. If the decedent leave no husband, wife, or 

to kindred, the estate escheats to the territory for the sup- 
tory. port of common schools. 

Szo. 586. Every illegitimate child is an heir of the 
person who, in writing signed in the presence of a com- 
petent witness, acknowledged himself to be the father of 
such child; and in all cases is an heir of his mother, and 
inherits his or her estate, in whole or in part, as the case 
may, be, in the same manner as if it had been born in 
lawful wedlock; but he does not represent his father or 
mother by inheriting any part of the estate of his or her 

When aj yu. Kindred, either lineal or collateral, unless, before his 
legitimate death, his parents shall have intermarried, and his father, 
heir. after such marriage, acknowledges him as his child, or 
adopts him into his family, in which case such child 
and all the legitimate children are considered brothers 
and sisters, and on the death of either of them, intestate 
and without issue, the others inherit his estate, and an 
heir, as hereinbefore provided, in like manner as if all 
the children had been legitimate; saving to the father 
and mother respectively, their rights in the estates of all 
the children in like manner as if all had been legitimate. 
The issue of all marriages will, in law, or dissolved by 
divorce, are legitimate. 

Sec. 587. If an illegitimate child who has not been 
acknowledged or adopted by his father, dies intestate 
without lawful issue, his estate goes to his mother, or, in 
- case of her decease, to her heirs at law. 

Sxc. 538. The degree of kindred is established by 
the number of generations, and each generation is called 
a degree. 

Sec. 539. The series of degrees forms the line; the 
* series of degrees between persons who descend from one 
another, is called. direct or lineal consanguinity; and the 


Buccessio of 
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series of degrees between persons who do not descend 
from one another, but spring from a common ancestor, 
is called the collateral line, or collateral consanguinity. 

Sec. 540. The direct line is divided into a direct line 
descending, and a direct line ascending. The first is 
from him; the second is that which connects a person 
with those from whom he descends. 

Src: 541. In the direct line there are as many de- 
grees as there are generations. Thus, the son is ‘with re- 
gard to the father in the first depree; the grandson in the 
second; and vice versa with regard to the father and 
grandfather, towards the sons and grandsons. 

Sec. 542. In the collateral line the degrees are 
counted by generations, from one of the relations up to 
the common ancestor, and from the common ancestor to 
the other relations. On such computation the decedent 
is excluded, the“ relation included, and the ancestor 
counted but once. ‘Thus, brothers are related in the sec- 
ond degree; uncle and nephew in the third degree; 
cousins-german in the fourth, and so on. 

Sec. 543. Kindred of the half blood inherit equally 
with those of the whole blood. in the same degree, unless 


that which connects the ancestor with those who descend 


the inheritance came to the intestate by descent, devise, IA 


or gift of some one of his ancestors, in which case all 
those who are not of the blood of such ancestor-must be 
excluded from such inheritance. 

Sec. 544, Any estate, real or personal, given by the 
decedent in his lifetime as an advancement to any child 


or other lineal descendant, is a part of the estate of the to iin 


decedent for the purposes of division and distribution 
thereof among his issue, and must be taken by such child 
or other lineal descendant towards his share of the estate 
of the decedent. l 
Sec. 545. If the amount of such advancements ex- 
ceeds the share of the heir receiving the same, he must 


be excluded from receiving any further portion in the $ 
division and distribution of the estate, but he must not’ 
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be required to refund any part of such advancement; 
and if the amount so received is less than his share, he is 
entitled to so much more as will give him his full share 
of the estate of the decedent. 

Src. 546. All gifts and grants are made as advance- 
ments, if expressed in the gift or grant to be made, or 
if charged in writing by the decedent as an “advance- 
ment, or acknowledged in writing as such by the child, 
or other successor or heir. 

Src. 547. If the value of the estate so advanced is 


expressed in the conveyance, or in the charge thereof, 


made by the decedent, or in the acknowledgment of the 
party receiving it, it must be held as of that value, in 
the division and distribution of the estate, otherwise it 
must be estimated according to its value when given, as 
nearly as the same can be ascertained. 

Sec. 548. If any child or other lineal descendant, 
receiving advancement, dies before the decedent, leaving 
issue, the advancement must be taken into consideration 
in the division and distribution of the estate, and the | 


e amount thereof must be allowed accordingly by the rep- 


resentatives of the heirs receiving the advancement, in 
like manner as if the advancements had been ade di- 
rectly to them. 

Sec. 549. The provisions of the preceding section of 


g this title as to the inheritance of the husband and wife 


from each other, apply only to the separate property of 
the decedent. 

Src. 550. Upon the death of the wife the entire 
community property, without administration, belongs to 
the surviving husband, except such portion thereof as may 
have been set apart to her by judicial decree for her support 
and maintenance, which portion is subject to her testa- 
mentary disposition; and in the absence of such disposi- 
tion goes to her descendants or heirs, exclusive of her 
husband. 

Sec. 551. Upon the death of the husband one-half 


` ‘of the community property goes to the surviving wife, © 
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and the other half is subject to the testamentary disposi- 
tion of the husband; and in the absence of such disposi- 
tion goes to his descendants, equally, if such descendants 
are in the same degree of kindred to the decedent, other- 
wise, according to the right of representation; and in the 
absence of both such disposition and such descendants, is 
subject to distribution in the same manner as the sepa- 
rate property of the husband. In case of the dissolution 
“ of the community by the death of the husband, the en- 
tire community property is equally subject to his debts, 
the family allowance, and the cee and expenses of 
administration. 

Sec. 552. Inheritance or succession “by right of 
representation” takes place when the descendants of any 
deceased take the same show, or right, in the estate of. 


another person that their parents would have taken if ii 


living. Posthumous children are considered as living at 
the death of théir parents. 

Sec. 553. Resident aliens may take in all cases by 
succession as citizens; and no person capable of succeed- 
ing under the provisons of this title is precluded from 
such succession by reason of the alienage of any rela- 
tive; but no non-resident foreigner can take by succes- 
sion, unless he appears and claims such succession within 
five years after the death of the decedent to oon he 
claims succession. 

Seo. 554. When succession is not claimed as provided 
in the preceding section, the district court, on informa- 
tion, must direct the district attorney of the district in 
which the property is situated to reduce the property to 
hisor the possession of the territory, or to cause the 
same to bé sold, and the same or the proceeds thereof 
to be deposited in the territorial treasury for the benefit 
of such non-resident foreigner or his legal representatives, 
-to be paid to him whenever, within five years after such 
deposit, proof to the satisfaction of the territorial audi- 
tor and treasurer is produced that he is entitled to suc- 
ceed thereto. 
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Sec. 555. When so claimed, the evidence and the 


Voucker of joint order of the auditor and treasurer must be filed by 
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the treasurer as his voucher, and the property deliv- 
ered, or the proceeds paid to the claimant on filing his 
receipt therefor. If no one succeeds to the estate or pro- 
ceeds, as herein provided, the property of the decedent 


t devolves and escheats to the people of the territory, and 


is placed by the territorial treasurer to the credit of the 
school fund. 

Src. 556. Real property passing to the territory 
under the last section, whether held by the estate or its 


" officers, is subject to the same charges and trusts to which 


it would have been subject if it had passed by succes- 
sion. 

Sec. 557. Those who succeed to the property of a 
decedent are liable for his obligations, in the cases and to 
the extent prescribed by the laws of this territory. 

Sec. 558. That an act entitled “An Act in relation 
to administrators and executors” (general and miscella- 
neous laws), codified statutes, save and except sections 
293, 294, 295, 296, 297, 298, and 299 thereof, be and the 
same are hereby repealed: Provided, That the provis- 
ions of said act shall be and remain in force so far as, and 


. shall be applicable to all estates now in course of admin- 


istration, and upon which letters testamentary or admin- 
istration have issued to the settlement and winding up 


_of such estates, and the discharge of the executor and 


administrator therein, so far as such act may be applica- 
ble and provide for; but in any matter or thing for which 
said act may contain no provision the provisions of this 
this act shall be applicable. 

Src. 559. This act shall take effect on the first day 
of July, A. D. 1877, and the act mentioned in the last 
preceding section shall continue in force until the date 
last aforesaid. i; 

Approved February 16th, 1877. 
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NOTARIES PUBLIC, 


AN ACT to amend section 10 of an act concerning notaries public, ap- 
proved February 8th, 1876 (session laws, 1876, page 115). 


Section 1. Be it enacted by the legislative assembly of Mon- 
tana territory, that section 10 of an act concerning notaries public, 
approved February 8th, 1876, be amended so as to read: as follows: 
“Srcrion 10. Every applicant for the commission of notary pub- 
lic shall give bond to the territory of Montana in the penal sum of 
one thousand dollars, with two good and sufficient sureties, to be 
approved by the clerk of the county in which said applicant resides, 
conditioned for the true and faithful performance of the duties of 
his office; and upon the filing of such bond in the office, of the gov- 
ernor of the territory of Montana, the said governor may issue.to 
said applicant a commission as notary public, for which commission 
a fee of one dollar shall be paid into the territorial treasury: Pro- 
vided, That when the applicant resides in an unorganized county, 
his bond shall be approved by the clerk of the county to which it 
is attached for judicial purposes.” 

Sec. 2. That section 10 of the above entitled act is hereby 


repealed. 
Sec. 3. That this act shall take effect and be in force from and 
after its passage. 


Approved February 9th, 1877. 
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RAILROAD—HELENA AND BENTON. 
AN ACT to facilitate the construction of the Helena and Benton Railroad. 


Wuereas, Under the provisions of an act entitled “ An, Act to 
authorize the counties interested to assist in building a railroad 
from the head of navigation on the Missouri river, at or near 
Fort Benton, to the city of Helena, Montana territory, ’ approved 
February 11th, 1876, S. B. Coulson & Co., on the 28th day of 
August, A. D: 1876, submitted a proposition to the respective 
counties of this territory to build and construct such’ railroad, 
which proposition was duly submitted to the legal voters of the 
counties, of Lewis and Clarke and Choteau ; and, 
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WHEREAS, The county of Lewis and Clarke, aforesaid, did, at the 

neral election held after the approval of said bill, vote an issue 

of three hundred and fifty thousand dollars, in bonds of said 
unty, to aid in the construction of such road under said prop- 
ition of S. B. Coulson & Co.; and, 

WHEREAS, The legal voters of said Choteau county, at said general 
election, did vote for an issue of cighty thousand dollars of bonds 
for said purpose; and the total amount, viz: seven hundred 

thousand dollars, of bonds not having been yet voted by the 

id counties of Montana territory interested in the construction 

of said road, and which were required to insure its construction ; 

‘Herefore, 


Be it enacted by the Legislative Assembly of the Territory of Montana: 


Secrion 1. That the action of the respective boards of county 
cite an of Lewis and Clarke and Choteau counties, in sub- 


g the said proposition of said S. B. Coulson & Co. to the 
legal voters of said several counties, and the voting of the said 
several issues of said bonds, under the said proposition, to aid in 
construction of the said road, be, and the same are hereby, declared 
legal and valid. 

Sec. 2. That the second section of said act shall be amended to 
read| as follows: “The board of county commissioners of any 
county of the territory of Montana are hereby authorized, and it 
shall be their duty, and they are hereby required, upon the petition 
of ajnumber of qualified voters of any county equal to one-seventh 
of the votes cast at the last general election held in said county, 
the limits of said county, which petitioners shall be bona 
fide yesidents and tax payers upon real or personal property of said 
county, to submit to the legal voters of their respective counties a 


value of the taxable property in such county, to be deter- 
by the assessor’s returns made the year previous to submit- 
ting such proposition, to said S. B. Coulson & Co., or to their order 
or assigns, in accordance with their said proposition, so made as 
aforesaid: Provided, That the whole amount of bonds to be issued 
_ shall|not exceed the sum of seven hundred thousand dollars.” 
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Sec. 3. The mode of submitting such question to the voters of. 
such counties shall be as follows: The county commissioners of 
any county submitting such proposition shall cause to be published 
in a newspaper published in such county, for at least four weeks 
before such question shall be submitted to vote, or, in case. there 
shall be no newspaper published in such county; they shall cause to 
be posted in a conspicuous place in each election precinct in such 
county a printed notice to the voters thereof, which notice shall be 
substantially as follows, viz: . 

“Notice is hereby given, that on the ———— day of 
A, D. 1877 (the time when such election shall be held an election 
will be held at the several places in the county’ of where 
elections are appointed by law to be held, in accordance with an act 
of the legislative assembly of the territory of Montana, entitled. 
‘An Act to authorize the counties interested to assist in building a 
railroad from the head of navigation on the Missouri river, at or 
near Fort Benton, to the city of Helena,’ approved February 11th, 
1876, and the act "amendatory thereto, at which election the legal 
voters of said county will vote upon the proposition to issue bonds 
to S. B. Coulson & Co., payable to them or to their order or assigns, 
for the following amount, and to be issued in the manner and upon 
the conditions following, viz: 

“ First. The total amount of the bonds proposed to be issued, 
—— thousand dollars. 

“Second. That such bonds bear interest at the rate of seven per 
cent per annum, payable semi-annually after their date and delivery. 

“Third. That such bonds be made payable in twenty years after 
their dates, respectively, and at the option of the county after five 
years from their date. 

“ Fourth. That such bonds be issued to S. B. Coulson & Co., or 
to such company or corporation as may be by them organized finder 
the laws of Montana territory. 

“ Fifth. That such bonds be issued and delivered as aforesaid, 
pro rata, on the completion and equipment of each séction of fifteen 
miles of said railroad, and in the proportion that each of such sec- 
tions bears to the total length of said road, as the same shall be 
surveyed and located, and the said sum of dollars, and that 
when the whole road shall be fully completed and equipped, the 
balance of said bonds be delivered as aforesaid. 
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“ At which election the ballots of those voting in favor of said 
propgsition must contain the words, ‘Helena and Benton Railroad 
Subsidy— Yes, and those voting against the said proposition, the 
words, ‘ Benton and Helena Railroad Subsidy —No.’ That said elec- 
tion will be open at eight o’clock in the morning and continue 
open until six o’clock in the afternoon -of the same day. 

“ Thated this day of ——, A. D. 1877. 

d] cc B ; 
“ Clerk of the Board of County Commissioners.” 


d in case a majority of the legal voters of such county, voting 
h election, shall vote in favor of issuing such bonds, then it 
the duty of the board of county commissioners to cause to 


same 


submit the same to the voters of such counties within said time : 
Provided, That the county commissioners of any county in which 
bonds| have been voted to aid said railroad may, upon petition. as 
provided in section 2, be required to submit the proposition of issu- 
ing additional bonds in further aid of such railroad to the legal 
voters; of said county, which second submission shall be made in 
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the same time and manner, subject to the same conditions, as pro- 
vided for the first submission, to the legal voters of said county. 

Src. 5. Whenever the board of county commissioners of any 
county shall submit to a vote of the electors thereof the question of 
giving county bonds in aid of said road, there shall be separate 
ballot boxes and separate poll books for receiving and entering the . 
votes cast on such question, and such ballots or votes shall contain 
the words, “Benton and Helena Railroad Subsidy— Yes ;” or 
« Benton and Helena Railroad Subsidy —No;” and no person shall 
vote on such question except such persons as were, at the time of 
the-submission of such proposition, as provided for in section 3 of 
this act, actual residents and electors of such county, and the same 
rules, regulations, liabilities, and penalties prescribed by law for the 
‘conduct of general elections, and liabilities of officers and electors 
therefor, shall be observed and enforced at such election herein pro- 
vided for; and the judges of such election shall truly certify and 
forward the result thereof, together with the poll books and ballots 
so cast, to the-board of county commissioners or county clerk, at 
the county seat of such county, in the manner provided by law for 
election returns at general elections; and the board of county com- 
missioners shall canvass such returns in the same manner as is or 
may be provided by law concerning canvassing returns of elections 
of county officers. But no proposition shall be submitted or en- 
forced permitting any bonds to be delivered for any mile of road 
which shall not be, at the time of delivery of said bonds, fully 
compléted and equipped. Upon the failure on the part of any 
officer or officers herein named to perform the duties prescribed by 
this act, he or they shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall forfeit and pay a fine of not less than 
five hundred or more than five thousand dollars, and be imprisoned. 
in the county jail not less than six months nor more than ten 
months. 

Sec. 6. Whenever the parties, corporation, or-association of 
individuals undertaking the construction of said line of road shall 
have completed any section of fifteen miles in length of such road, 
and equipped the same with engines and rolling stock, and shall 
desire to receive a portion of the aid so voted, they shall make 
application for the same to the several counties guaranteeing such 
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aid, and apply to the governor of the territory in writing to des- 
ignate and appoint one citizen from each county so guaranteeing 
the sdme, to act as commissioners, and, upon receiving such written 
notice, the governor shall at once designate one commissioner from 
each of said counties, who shall be citizens of the territory of Mon- 
tana, disinterested and impartial men, whose duty it shall be to go, 
at the expense of said association, company, or corporation, and 
examine and measure that portion of said line of railroad which 
may þe completed, and make a report in writing, under oath, of 
the result of such examination, and if a majority of such commis- 
sioners shall find, on such examination, that said road, as con- 
structdd, complies with the requirements of this act, they shall so 
state in their report to the governor. 

Sec, 7. Upon the receiving of any such report of such com- 
missioners made to the governor, under oath, that the said company, 
association, or corporation have complied with the provisions of 
this act, and have completed any section of said road, and equipped 
the sarne as required by this act, the governor shall immediately 
thereafter notify the several contributing counties, and the several 
eounty| commissioners shall Immediately thereafter issue, or cause to 
be issued, the pro rata of the bonds so voted by said counties 
respectively, and deliver the same to the agent or representative of 
said company, association, or corporation, taking receipt for the 
bonds so delivered. 

Sec.|8. And thereafter, on the completion of each section of 
fifteen miles of such road, the said company, association, or corpora- 
tion may apply as aforesaid for the bonds to be issued to them 
under the said act, in manner provided in the preceding section, 
and commissioners shall be appointed and first make a report, as is 
above provided, and thereupon the pro rata of bonds to which they 
may bejentitled at such time and times shall be issued and deliv- 
ered to them. ‘The duties of said commissioners shall be the same, 
and their report made in the same manner, as provided for in the 
preceding section of this act, and upon the full completion and 
equipment of said railroad, and upon like application and report, 
the remainder of the bonds so to be issued shall be issued and ° 
delivered, to them. 

Sec. 9. There shall be levied and collected by such company, 


LAWS OF MONTANA TERRITORY. 38t7 


association, or corporation, upon each ton of two thousand pounds — 
of any and all goods, wares, merchandise, and other freights carried 
and transported on said road, a tax of one dollar and fifty cents 
per ton, and at the same rates for all quantities less.than one ton 
and exceeding one hundred pounds, which, when so collected, shall 
be paid by said company, association, or corporation into the 
treasury of the territory of Montana on the first day of each and 
every month; which sum, when so collected, shall be distributed 
and paid by the territorial treasurer to the several counties voting 
aid, as aforesaid, pro rata upon the amount so voted by them, and 
shall be by them applied solely and exclusively to the payment of 
the interest to become due on said bonds so issued, and the prin- 
cipal as said bonds shall mature. And if at any time the amounts 
so received by said counties shall be more than sufficient to pay the 
interest on said bonds, the excess shall be and constitute a sinking 
fund, applicable to the payment of the principal of said bonds as 
they may become due and payable, The said company, association, 
or corporation shall, at the time of cach monthly payment, make a 
statement to the territorial treasurer, under oath of the president 
or managing agent of said company, of the amount of freight so 
carried and transported over said road, and the amount of the tax 
thereon collected in accordance with the provisions of this act, 
together with the names of the persons from whom such tax was 
collected, and the amount so collected from each, which report shall 
be filed in the office of said territorial treasurer, and preserved for 
public inspection. And if said statement so sworn to shall be false 
in any material respect, the person making the same shall be guilty 
of wilful and corrupt perjury, and shall be punished accordingly. 
All railroads constructed with the same width of track within this 
territory shall have the privilege with its road to intersect and con- 
nect with or cross the road herein provided for, and shall receive 
and transport each ather’s passengers, tonnage, and cars, loaded or 
empty, without delay.or discrimination. 

Src. 10. The rates of freight, for all goods, wares, and mer- 
chandise, ores, or bullion transported over the railroad from Helena 
to Benton, or from Benton to Helena, shall not excced $8.00 per 
ton, except for hides and wool, the freight on which shall not 
exceed $12 per ton. 

48 
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Sep. 11. All taxes levied and assessed by any county or 
counties upon the said road shall be collected in the same manner 
as other taxes are or may be collected, and shall be paid into the 
territorial treasury, and when so paid the total amount of the 
respective sums so paid fu shall be distributed and paid by said 
treasurer to the several counties voting aid, as aforesaid, to said 
ro rata upon the amount so voted by said counties respec- 

Provided, however, That whenever the amount of taxes 


payment of taxes levied and collected by any county or counties 
said road shall not any longer be required to be paid to the 


Sree] 12. It is hereby made the duty of the territorial treasurer 


the payment of the interest on the bonds so issued, as the same -< 
shall become due and payable, and to the payment of the principal 


sums secured thereby, as the same shall respectively mature. If 
s of money so received shall not be sufficient to pay interest 
nds issued by any county, it shall be the duty of the board 
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Suc. 15. Before any money, under the provisions of sections 9 | 


and 11, aforesaid, shall be paid to the treasurer of any county entitled 
thereto, said treasurer shall execute a bond jn accordance with the 
provisions of sections 87 and 88 of Article VI. of Chapter XXI. 
of the codified laws of this territory, in an amount equal to five per 
cent of the aid which bis county has granted. to such railroad, 
conditioned for the faithful performance of his duty under this act, 
and the payment of all moneys which shall be received by him 
thereunder. ‘That the treasurers of the several counties voting such 
aid shall be entitled to receive on all sums of money coming into 
their hands under the provisions of this act, five per cent on all 
amounts not exceeding three thousand dollars, and on all amounts 
over three thousand dollars two and one-half per cent. 

Sec. 16. It shall be the duty of said treasurer to render a just 
and true account of all moneys coming to his hands under the pro- 
visions of this act, and to pay,the same out as required by law. ` 

Sec. 17. The acceptance by the said S. B. Coulson & Co., or 
their assigns, of of the company by them or some of them organ- 
ized, of any aid authorized to be given under this act, shall be 
deemed their acceptance of the same upon the terms herein speci- 
fied, and a ratification of the conditions in this act contained. 

Seo. 18. The said road shall start from and at the said town of 
Fort Benton, on the Missouri river, and run from that place to the 
said town of Helena, within a distance of one mile of the town of 
` Sun River, by the most direct and practicable route. 

Src. 19. If the said S. B. Coulson & Co: shall not proceed to 
construct said road upon the amounts in their ‘proportion being 
` voted, or if the entire sam so voted shall not be secured from the 
various counties, and the said S. B. Coulson & Co. will not, before 
February 1st, 1878, accept the sum voted, and thereafter without 


ae 


unnecessary delay proceed to construct said road, and any other , 


responsible company will accept the amount voted, and, according 
to the conditions and terms of this act, and the act to which this is 
amendatory, proceed to construct the same as is by law prescribed, 
then the boards of the county commissioners of the several counties 
having contributed, or voted to contribute, to the construction of 
said road, may meet at Helena,.and determine whether they will 
substitute any other company than the said S. B. Coulson & Co., 
and if so, what other company shall be substituted ; and at such 


7 
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meeting each county shall have three votes, to be cast by its com- 
missioners or commissioner present, and such counties, upon said 
proppsition, shall each vote by themselves; and if at such meeting 
any county shall refuse to consent to such substitution, the proposi- 
tion shall be resubmitted to the electors thereof, as to such substi- 
tution, in a manner to be by such commissioners prescribed; and, 
if ra ified, the said substitution shall be deemed and considered 
ing upon such county. 

20, All acts and parts of acts in conflict with the provis- 
ions f this act are hereby repealed. 


RAILROAD—NORTH AND SOUTH. 
AN ACT to aid the construction of a railroad to Montana. 
Be it enacted by the Legislative Assembly of the Territory of Montana: 
Sxeqrion 1. That for the purpose of securing railroad commu- 
nicatién with the several states, the territory of Montana in the 
form 4nd manner, and upon the conditions and contingencics here- 
inaftey in this act provided, hereby accepts the proposition of Oliver 
Ames, E. Atkins, Sidney Dillon, Jay Gould, F. Gordon Dexter, 
S. Richardson, and Royal M. Bassett, to build a railroad into said 
territory, made on the 23d day of December, 1876, at New York 
city, which said offer and proposition is as follows, to-wit: 
To the, Honorable Legislative Assembly of the Territory of Montana: 
We submit to you the following proposition, to-wit: 


ent of the same. 


Extension railroad, and be constructed as above named, in consid- 
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eration of your territory granting to the individuals or incorporation 
building said road, bonds to the amount to $1,500,000, basing the 
entire length of the road at three hundred miles, which would be 
built under and pursuant to this proposition. 

Fourth. That the amount of bonds to which the said subscribers 
ox corporation shall be entitled, when the whole road is constructed, 
shall be issued and placed in escrow in the city of New York; but 
only to be delivered in accordance with the provisions hereinafter 
contained. 

Fifth. That said bonds shall draw interest at the rate of eight per 
cent per annum, payable in New York city semi-annually, provided 
that interest shall only be computed from the time of each delivery 
thereof to the parties engaged in the construction of said road. 

Sixth. That the construction of said road shall commence at the 
said point mentioned —Franklin—and continue towards the said 
designated terminus; and that from the said place of commencement 
to the said terminus line in Montana, there shall be delivered and 
paid over, upon the construction and opening for freight and passen- 
gers, of every twenty miles of said railroad from said starting point, 
the pro rata proportion of bonds—that is to say $5,000 per mile. 

Seventh. The depository of said bonds shall be in the city of 
New York, to be fixed and agreed upon by mutual consent of parties 
in interest, and the work of constructing said road shall be com- 
menced within sixty days after the bonds shall be deposited as above 
stated. The foregoing proposition is made in good faith and with 

the intention of building the said road if the aid asked for is granted 
by your territory. We are satisfied of our ability to construct the 
road within the time and in the manner above named. 

All of which is most respectfully submitted to your honorable 
body to act upon. 

Dated at New York, this 23d day of December, 1876. 

OLIVER AMES. 

E. ATKINS. 

SIDNEY DILLON. 

Jay GovLD. 

F. GORDON DEXTER. 

S. RICHARDEON. 

Rovat M. BASSETT, 

President U. N. R. R. Co. 

But subject to the, variations in this act provided. 
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Sec. 2. That for the purpose of aiding în the construction of 
said railroad to run from Franklin, in the territory of Idaho, to and 
into the territory of Montana, to a point within five miles of the 
mouth of the Pipestone creek, Jefferson county, and upon the west 
bank |of Jefferson river, and to the town of Helena, in the county 
of Lewis and Clarke, the sum of $1,700,000 is hereby contributed 
by the territory of Montana, to be paid when the coupon bonds of 
said territory shall become due wh'ch are hereby authorizea to be 
jssucd| in the manner and on the same terms provided in this act; 
Provided, That none of said bonds shall be delivered to any cor- 
poration, person or persons, for any purpose whatever, except upon 
ms and in the manner provided in this act; but this section 
is subject to the variation contamed in section 21 of this act. 

Sea 3. That such railroad shall be built from the said town of 
Franklin, along and over the nearest and most paracticable route to 
a point within five miles of Pipestone creek, in the county of Jef- 
ferson} on the west side of Jefferson river, within three years from 
the first day of July, 1877, to the point named in section 2 of this 
act, antl shall be built of good and substantial material, and of a 
gauze pot less than three feet in width and not more than four feet 
d one-half inches in width. Such railroad shall be finished 


from the date of their issue, and at any time within ten years after 
the date of their issue at the pleasure of said territory. Said bonds 
shall, interest at the rate of seven and three-tenths per cent per 


annum shall be dated as hereinafter provided, and shall draw inter- 
est froni the date thereof. There shall be attached to each bond a 
coupon |for. each installment of interest thereon, and the interest 
shall be due and payable on the first day of January of each year 
at said city of New York. Each coupon which is due at the time 
of the delivery of said bond shall, before the delivery of the bond, 
be detached therefrom, returned to the treasurer of the territory, and 
by him ibe cancelled and destroyed in the presence of the governor, 
and all|interest which shall bave accrued upon any coupon, but 
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which coupon is not wholly due, shall be indorsed apon such coupon , 
before delivery, or, if the parties named in section 1 of this act 
prefer, they may pay to the treasurer of the territory the accrued 
interest on such coupon and the same shall be delivered in that case 
without indorsement thereof. a 

Sec. 5. Said bonds shall be signed by the treasurer and auditor 
` of said Montana territory, and shall be sealed and countersigned by 
the secretary of skid territory, and when thus issued, shall be de- 
posited by the treasurer of said territory with the Farmers’ Loan 
and Trust Company in New York city, or such person or persons, 
company, corporation, or association of persons as the governor and 
treasurer of Montana and the persons named in section 1 of this act 
who may accept of the terms thereof shall agree upon. 

Sec. 6. The bonds herein provided to be issued by the territory 
of Montana shall be procured by the auditor of said territory, and 
he shall bave the same lithographed or engraved at the lowest pos- 
sible cost, which shall be paid out of the general fund of said ter- 
ritory, by warrant drawn by said auditor upon the territorial treas- 
urer. Said bonds shall be of the denomination of one thousand 
dollars each, and five hundred of said bonds shall be dated July 
Ist, 1877; five hundred of said bonds shall be dated January Ist, 
1878; two hundred of said bonds shall be dated July 1st, 1878; 
and five hundred of said bonds shall be dated January 1st, 1879. 

Src. 7. The railroad herein provided for shall be constructed 
by the corporation or association of individuals undertaking the 
same, by sections, as follows: The first section to commence at the 
said town of Franklin and terminate at or near Fort Hall, in the 
territory of Idaho, and shall be fifty miles in length, and thereafter 
cach section northerly on said road shall be twenty-five miles in 
length. 

Sree. 8. The corporation or association of individuals who shali 
accept the terms of this act, and undertake the construction of said 
railroad, under the provisions hereof, shall not be entitled to receive 
any of the bonds of said territory, herein provided for, until they 
shall have constructed and placed in good running order, with the 
full equipment of engines and rolling stock, section number one of 
said road, and when the said corporation or association of individ- 
uals undertaking the construction of said line of road shall have 
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completed said section number one, and equipped the same with 
sufficient engines and rolling stock, and shall desire to receive a por- 
tion pf the aid hereby guaranteed, they shall make application 
for the same to the governor of the territory, in writing, who, upon 
receiving such written application, shall at once designate three 


irements of this act, they shall so state in their report to the 
governor. Upon receiving the report of said commissioners, made 


enty-five per cent of the amount of said bonds reserved as 
; and thereupon the auditor shall deliver to the governor 


of one|million seven hundred thousand dollars by three hundred 
and eighty and then multiplying the quotient by the number of 
miles in said first section. The remaining twenty-five per cent of 
said amount to be retained on deposit as hereinafter provided by 
said territory as an assurance of future good faith upon the part of 
said corporation or association of individuals, and their compliance 
therewith. Upon presentation to the said Farmers’ Loan and 
Trust Company, or other depository chosen under section 5 of 
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this act, of the order of the auditor of the territory aforesaid, 
endorsed by the governor with his approval, the said Farmers Loan 
and Trust Company, or other depository, shall detach from said 
bonds all coupons which were due at the date of said order, and 
shall endorse upon any coupon not due, but upon which interest 
had partially accrued at the date of said order, the amount of in- 
terest which at the date of said order had acerued and the amount 
so endorsed shall be considered as having been paid; or, if the indi- 
viduals or company building said road shall prefer to pay, and 
shall pay to such depository, for the benefit of the treasury ‘of 
Montana, the amount of interest due upon said coupon at the date 
of said order, the same shall not be endorsed thereon as aforesaid, 
and thereupon such bonds as are specified in said order shall, less 
the détached coupons, be delivered to the party entitled thereto. 
That thereafter, when the said corporation or association of individ- 
uals shall have completed the second section of said road, they may 
apply to the governor for the aid they are entitled to under this act, 
and such apptication shall be made in the manner provided in this 
section, and commissioners shall be appointed and first make a report, 
as is above provided. Their duties shall be the same, and their 
report made in the same manner, and as provided in this section, 
and thereupon there shall be delivered to the said corporation, or 
persons, or their assigns in the same manner as heretofore provided, 
bonds equal to eighty-five per cent of the amount due for the con- 
struction of section number two so completed, to be estimated in the 
same manner provided in this section. The said territory reserving 
the remaining fifteen per cent until the completion in the same man- 
ner of the said road, and after the completion of the third section 
of said road, bonds shall be delivered. in like manner for the eighty- 
five per cent of the amount due upon the third section of said road, 
at the same rate as hereinbefore provided, and so on until the road 
shall be finally completed, when the balance of the amount of bonds 
due thereon, being the twenty-five and fifteen per cent reserve as 
above provided, shall be fully paid over to said company in the same 
manner as hereinbefore provided. The said past due coupons to be 
detached and those partially due to be paid or endorsed as above 
provided, and if more bonds shall have been deposited with said 
Farmers’ Loan and Trust Company or selected depository than are 
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necessary to pay the aid herein granted, the-same shall be returned 
to the auditor, and shall by him, in the presence of the treasurer 
and governor, be registered, cancelled, and destroyed by being 
a and report thereof shall be made to the succeeding legisla- 


t 


tive assembly. 

Se¢. 9. It shall be the duty of the parties named in section 1 
of this act, or five or more of them, to signify to the governor, in 
ing, their acceptance of the proposition herein contained, and of 


date, s 


of the] territory, notifying them of such failure; and if no such 
notice shall have been sent the governor as in this section provided, 
no election for the approval or disapproval hereof shall take place, 
anything in section 15 of this act to the contrary notwithstanding. 

Sxc.|10. The county commissioners of the several counties shall 
from time to time levy a special tax, as may be apportioned by the 
auditor in the same manner as other taxes are now levied, sufficient 
in amount to pay the annual interest that may from time to time 
accrue upon the bonds so issued, as also to provide for the payment 
of said bonds less any sum which may be in the territorial treasury 
applicable to such purpose, and the auditor shall signify in writing 
to the bpards of county commissioners of each of the various organ- 
ized counties of the territory the sum of money which such county 
shall raise therefor, determining the same by reference to the 
assessed |valuation of property therein for the preceding year; and 
it shall þe the duty of such board to levy a sufficient tax to pay the 
same, which shall be levied and collected as other taxes are 
collected and levied, and they shall be paid into the territorial 
treasury. 

Sec. 11. That the bonds reserved by the territory upon the first 
section of said road, and the other amounts of said bonds reserved 
from time to time upon the other sections as security for -the 
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ultimate completion .of said road, according to the terms hereof,. 
shall be deposited with the Farmers’ Loan and Trust Company, of 

New York, or other depository, as the depository and trustee of 
this territory, to be delivered by said bank, persons, or company, 

when under the provisions hereof said persons or railroad, corpora- 

tion shall be entitled thereto, and at that time,-and not before, it 

shall be the duty of the auditor of this territory to give said cor- 

poration an order therefor, as herein provided. But if said corpor- 

ation shall in any particular fail to do or perform the things herein 

required, within the terms herein limited, it shall not be entitled to 

have or receive the bonds so deposited, nor any bonds not delivered 

at the time such failure shall take place. The said bonds shall be 

registered by the treasurer in a book to be kept by him for that 

purpose. 

Sec. 12. That nothing herein contained shall prevent the said 
corporation from building, if they elect, an independent line of 
railroad from the town of Ogden, in the territory of Utah, imme- 
diately or ultimately; but the provisions of this act shall only 
apply to such portions of said road as shall be constructed from a 
point north of an east and west line running through the town of 
Franklin; but if said persons, association, or corporation shall not 
construct said railroad from Ogden to Franklin, they shall obtain 
possession of and attach to the road herein provided for, and as a 
part thereof, the Utah Northern Railroad, and the same shall be 
operated from said northern terminus in Montana to Ogden as a 
single road, and with only one rate of freight for each class of 
freight transported on the entire line of said railroad. The parties 
named in section 1 of thig act, or any five of them, may, for the 
purpose of constructing said road, organize themselves into a body ` 
corporate under any laws of the United States thereto authorizing 
them, or they may sign and acknowledge the certificate required by 
section 1 of an act of the legislative assembly of the territory of 
Montana entitled “An Act to provide for the formation of railroad 
corporations in the territory of Montana,” passed in 1873, before . 
any officer in said act mentioned, or before any person in any other 
state or territory of the United States commissioned by the laws of 
this territory as commissioner of deeds in such state’ or territory, 
and upon filing the same as is in said act provided, said corporation 
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shall be a body corporate thereunder, and may proceed to construct 
and operate said road. 

Sec. |13.- The commissioners named in this act shall make their 
report, pnd take and subscribe their oath thereto, within the limits 
of this |territory ; and if the same is false, they shall be deemed 
guilty gf wilful and corrupt perjury, and shall be punished as is 
provided by law therefor. 

Sec. |14. That nothing herein contained shall be construed to 
inhibit |the territory from causing ad valorem taxes to be levied 
upon the property of said railroad company within said territory as 
taxes are levied upon other property in this territory; but all taxes 
shall be paid by said railroad corporation into the ter- 
ritorial treasury, and no portion thereof shall belong to any county 
in said territory, anything in the laws now in force to the contrary 
notwithstanding. And the said taxes shall be set aside and consti- 
tute a fund for the payment of the interest and principal upon the 
bonds authorized to be issued under the provisions of this act as the 
same shall become due and payable. The taxes upon said road 
shall bejad valorem taxes, and they shall be assessed and levied by 
the same officers as other taxes are by law levied and assessed; but 
they shall be kept separate and distinct from the other taxes, and 
shall be reported by the county treasurers of the several counties in 
which such property of said road may be situate to the treasurer of 
the territory, and shall be paid into the territorial treasury. That 
the said persons, company, or corporation receiving the aid herein 
granted shall make monthly reports of all ores and bullion trans- 
ported on said road, and the names of the consignors thereof, and 
the number of passengers transported thereon, and the gross receipts 
arising from such ores, bullion, and passenger traffic, and shall, in 
the succeeding month, pay into the territorial treasury one-twelfth 
of the gross receipts arising from the transportation of said ores 
and bullion, and one twenty-fifth of the gross proceeds received 
from such passenger traffic, and the same shall be set aside to pay 
the interest on the bonds herein authorized to be issued, and to 
constitute a sinking fund for the ultimate payment of said bonds. 

“Src. 15. The county commissioners of the several counties shall 
give notide of the election herein provided for by publication in one 
or more gewspapers published within such county, at least ten days 
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before such election, or, if no newspaper be published therein, the 
same shall be published in one or more newspapers published in the 
territory most likely to give general notice; and they shall, at their 
March session, 1877, or, if not then, they shall convene forthwith 
thereafter, and they, or a majority of them, shall cause proper poll 
books to be distributed, and provide for theholding of such elec- 
tion; but the failure of the county commissioners in any county or 
counties to give said notice shall not be held to invalidate the said 
election, but the same is hereby appointed to be held on the 10th 
day, of April, 1877, between the hours of eight o’clock A. m. and 
six o’clock, P. M.; and all general and special laws applicable to the 
conduct of general elections, not inconsistent herewith, shall be 
applicable thereto. 

Sec. 16. The votes that are cast upon the proposition herein 
contained, after abstracts of the same shall have been made by the 
county commissioners of the several counties, and such abstracts 
shall have been.forwarded to the auditor as aforesaid, shall’ be can- 
vassed in the same manner that the vote for delegate to congress is 
canvassed under the existing laws. Those votes cast, which read 
“ North and South Railroad Aid— Yes,’ shall be held and inter- 
preted to be an approval of this act, and those votes which read 
« North and South Railroad Aid—.No,” shall be held and deemed to 
be a disapproval of this act, and the said votes cast thereon shall 
be counted and canvassed accordingly. 

Sec. 17. At the election.herein provided for, the ballots or votes 
shall contain the words, “ North and South Railroad Aid— Yes,” or 
“ Northand South Railroad Aid—No,” and the same rules, regula- 
tions, liabilities, and penalties, prescribed for the conduct of other 
elections, and liability of officers thereof and electors within this _ 
territory, shall be observed and enforced at the election herein pro- 
vided for; and the judges at such election shall truly certify and 
forward. the result of such election, together with the poll books 
and ballots so cast, to the board of county commissioners to the 
county seat of said county, within two days after the same shall 
have been counted and certified, and the county commissioners shall, 
within ten days thereafter, forward a correct abstract of the votes 
cast on said proposition at such election to the auditor of the terri- 
tory; and upon the failure upon the part of any officer or officers 
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herein named to perform the duties prescribed by this act, he or 
they shall be deemed guilty of a misdemeanor, and upon conviction 
thereof |shall forfeit and pay a fine not less than five thousand 
dollars nor exceeding ten thousand dollars, and be imprisoned in 
the county jail not less than six nor more than ten months. 
SEC. fis. If a ‘majority of the votes cast upon the question 
hereby submitted shall be in approval of this act, in the manner 
and form provided in sections 16 and 17, it shall be the duty of the 
governor of the territory to announce such fact by proclamation, to 
be published in one or more newspapers published in the territory ; 
and thenceforward this act shall be a contract of binding force upon 
the territory, of Montana, and also upon the corporation or associa- 
tion of individuals accepting the same as herein provided, for the 
fulfillment of which contract in every particular on its part the 
good faith and credit of the people of Montana territory is pledged. 
Sec. 19. That in ease this act shall be ratified and confirmed by 
the electors of this territory in the manner herein provided, and the 
said corporation’ or persons shall signify its or their acceptance of 
the terms of this act, as herein provided, the said corporation or 
persons chal construct and. fully equip, with all necessary rolling 
stock, at |least onc hundred miles of the said road before the first 
day of Jnnuary, A. D. 1878; and in case of failure so to do, all 
right of such corporation under the provisions of this act shall be 
deemed and held forfeited, and it shall bave no further claim upon 
this territory for any bonds herein provided for; and if any one 
year shall thereafter clapse without one hundred additional miles 
thereof shall be completed and equipped, or if the said road shall 


Any county or incorporated city desiring to bridge, 
grade, or (do ties for a branch of said road, may, by the duly 
qualified ¢lectors thereof, contribute thereto, upon the proposition 
and conditional contract entered into therefor, not exceeding two 
thousand dollars per mile of the distance, which contract shall be 
made by the city council if of any incorporated city, and by the 
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board of county commissioners if of a county, which contracts shall 
be of io validity unless ratified, in the manner provided by such 
council or board of county commissioners, by the electors of said ` 
city or county ; and the method of such submission shall, as near as 
may be practicable, be the same as is provided in this act for the 
submission hereof; and the duties of county and election officers, 
as is herein provided, and all the laws applicable to general elections, 
shall be as applicable to election officers of an incorporated city 
or of a county, on such elections, as they are to a general election 
aforesaid, and all the penalties and restrictions thereby imposed 
shall be applicable to such elections. 

Sec. 21. That the propositions made in the foregoing provisions 
in this act contained, are made upon the hypothesis and presump- 
tion that the distance between the said town of Franklin to a point 
within five miles of the mouth of the Pipestone creek aforesaid, 
and to the said town of Helena, by the most direct and practicable 
route, is three hundred and eighty miles; and if the said distance 
between the points named, by the most direct and practicable route, 
exceed the said distance, then the parties named in section 1 of this 
act shall not be required to build the said road beyond a point 
which shall be three hundred and eighty miles from Franklin, 
towards the town of Helena aforesaid, by the most direct and prac- 
ticable route ; and if the distance between the points aforesaid shall 
be less than three hundred and eighty miles, then the sum men- 
tioned in section 2 of this act shall be decreased proportionally, and _ 
all the provisions of this act shall; be interpreted in accordance 
herewith. But in no case shall any territorial aid be granted to 
exceed the sum of one million and seven hundred thousand dollars. 

Sec. 22. This act shall take effect and be in force from and after 
its passage. 

Approved February 16th, 1877. 
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ROBBERY — REWARDS. 
AN ACT to facilitate the conviction of robbers. 


Be it enacted by the Legislative Assembly of the Territory of Montana: 
SE¢rrox 1. The governor shall] offer a standing reward of three 
hundred dollars for the arrest of each person engaged in the rob- 
bery of, or in an attempt to rob, any person or persons tpon, or 
having in charge, in whole or in part, any stage coach, wagon, rail- 
road rain, or other conveyance, engaged at ae time in carrying 
passengers, or any private conveyance within this territory, the 
reward to be paid to tne person or persons making the arrest, 
immediately upon the conviction of the person or persons so 
arrested, but no reward shall be paid except after such conviction. 
Seq 2. This act shall take effect from and after its passage. 
Approved February 16th, 1877. 


SCHOOLS. 
AN ACT for the benefit of common schools. 


Be it enacted by the Legislative Assembly of the Territory 
of Montana: 


Secrion 1. That all moneys arising from the sale of 
town lots under and by virtue of the several acts of the 
legislative assembly of the territory of Montana re- 

Moneys _ |re- lating to town sites, that now is or that may hereafter 


sale of town come into the hands of any probate judge, or the cor- 
ae to porate authorities of any city or town of this territory, 
Huds shall be paid into the county treasury of the county for 
the use and benefit of the common schools of the school 
district in which such city or town is situated, to be used 

as provided for in this act. 
Sec. 2. The county treasurers of the several counties 
of this territory shall transfer all moneys so paid into 
Duty of ens. said treasury, as provided for in section 1 of this act, or 


eys to schgol that may now be in such treasury, derived from said 
e source, to the school fund of the school district in which 
such town is situated, which shall be paid out on the 


» 
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order of the school trustees of such district, as provided’ 


for in section 3 of this act; and which said moneys shall 
be by said treasurer set apart as a special fund for the 
purpose of building and furnishing school houses, and 

shall be used for such purpose alone, unless otherwise 
ordered, as provided for in this act. A 

Sec. 3. The school trustees of any school district are 
hereby authorized to draw warrants on said ‘fund named 
in sections 1 and 2 of this act for the purpose of build- 
ing aud-furnishing a school house in such place, in the 
town or city from the sale of lots out of which such 
fund arose, as they may designate, which said warrants 
or orders shall specify the fund on which the same are 
drawn, and for what purpose drawn. ° 

Sec. 4. That said fund may be used for general 
school purposes, if a majority of the qualified voters of 
such district shall so elect, and upon the written request 
of any fifty ofthe qualified voters of such district, pre- 
sented to the trustees for such purpose, said trustees shall 
` order an election for such purpose, at which election 
said trustees shall prepare the form of.the ballot used at 
such election, and which election shall be given notice of 
and conducted as other elections provided for the several 
school districts under the general school laws of this ter- 
ritory, and that when any warrant is so drawn on said 
fund for other purposes than the building and-furnishing 
a school house, said warrant shall so specify that it was 
pursuant to an election held for such purpose. 

Approved February 15th, 1877. a 


STENOGRAPHERS. 
AN ACT to provide for the employment of stenographers in 
the district courts. 

Be it enacted by the Legislative Assembly of the Territary 

of Montana: 

Srcrion 1, The judge of the district court may ap- 
point, whenever in his judgment it will expedite the 

50 
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public business, a short-hand reporter, who shall be well 
skilled in’ the art and competent to discharge the duties 
ines cdur: required for the purpose of recording the oral testimony 
way, apRoint of witnesses in criminal cases, and in civil cases where 
either of the parties require it, and such other matter as 

the judge may direct. K 
Sec. 2. Such reporter shall take an oath faithfully 


short- 
reporter. 


Oath offre. to perform the duties of his office, which shall be filed 

in the office of the clerk. He shall attend such sessions 
ee of the court as the judge may direct, and may be re- 
porter. moved by the judge making the appointment, for mis- 


conduct, incapacity, or inattention to duty. 

Sec. 3. Such short-hand reporter shall receive com- 
pensation as follows: For each day actually employed 
in court taking testimony, such sum as may be fixed by 
the judge, not exceeding eight dollars per day, and for 
making transcripts thereof, for cach one hundred and fifty 
Compenss- words, fifteen cents. In criminal cases such fees shall be 
audited and paid out of the county treasury upon a cer- 
tificate from the judge certifying the amount thereof. 
In civil cases the fees therefor shall be paid by the 
party requesting the same, and the amount allowed such 
reporter shall be taxed as part of the costs. 

Src. 4. This act shall take effect and be in force from 
and after its passage. 


SUPREME COURT REPORTS. 
AN ACT to provide for publishing the reports of the supreme 
court of the territory. 
Be it enacted by the Legislative Assembly of the Territory 
of Montana: 


Section 1. That section 3 of the act entitled “An 
Act to provide for reporting the decisions of the supreme 


Reports of 
Sout punea Court,” approved January 4th, 1872, be amended so that 
aee of \it will read as follows: “Section 3. The reporter of 


such volume shall print and bind two hundred copies of 
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such edition at the expense of the territory: Provided, 
that the same shall be paid for at the rate of six dollars 
for each volume of six hundred pages, and that each 
volume of more than six hundred pages shall be paid 
for at the same rate, and for the number of pages ex- 
ceeding six hundred, and upon the said reporter. leaving 
at some place in New York a sufficient number of copies 
to enable said auditor of the territory to send one copy 
to each state and territory, which place and number shall 
be designated by said auditor, and depositing a sufficient 
number of additional copies to make, with the number 
left, to send to the libraries of the different states and 
territories, two hundred copies, the said auditor shall 
issue to the said reporter a warrant for the amount to be 
found due, as is in this section provided: Provided, 
That the whole expense of publication of a full volume 
of such reports shall not exceed the sum of fifteen hun- 
dred dollars té"the territory.” 

Src. 2. The original section 3 of the act to which 
this is amendatory be and the same is hereby repealed. 

Approved February 16th, 1877. 


SWINE. 


AN ACT in relation to swine. 


Be tt enacted by the Legislative Assembly of the Territo y 
of Montana: 

Secrron 1, That hereafter it shall be unlawful for 
any owner or owners of” swine to permit the same to run 
at large from the first day of April until the first day 
of November. ; 

Sec. 2. That the owner or owners of swine are 
hereby prohibited from letting the same run at large at 
any season of the year in any town or village in this 
territory with a population of over one hundred and 


fifty inhabitants; and any swine so found running at à 


large in any such town or village shall, upon complaint 


> 
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TEACHERS’ INSTITUTES. 


being made by any citizen, be seized by the sheriff or 
any constable of the county, and sold in the same man- 
ner as now provided by law for the sale of personal 
property on execution, and the proceeds thereof shall be 
paid into the common school fund of the county. 

Sec. 8. Any person or persons violating the provis- 
ions of this act shall be deemed guilty of a misdemeanor, 


and wpon conviction thereof shall be fined in thesum of | 


ten dollars for the first offense, and in an additional sum 
of twenty dollars for each subsequent offense, and shall 


be liable in damage to any party injured thereby, to be’ 


recovered in any court having competent jurisdiction : 


to Provided, That the provisions of this act shall not apply 


to Missoula county. 

Sec. £. That all fines collected under the provisions 
of this act shall be paid into the county treasury for the 
use and benefit of the common schools of said county. 

Src. 5. That all acts and parts of acts conflicting 
with the provisions of this act be and the same are 
hereby repealed. 

Sec. 6. This act shall take effect and be in force 
from and after its passage. 

Approved February 15th, 1877. 


——— 


TEACHERS’ INSTITUTES. 


AN ACT to authorize the holding of county teachers’ institutes. 


Be it enacted by the Legislative AEON y of the Territory 
of Montana: 

Secrion 1. That the county aa of com- 
mon schools in any county in this territory, containing 
ten or more than ten organized school districts, may, 
when he believes that the educational interests of his 
county would be promoted thereby, hold annually a 


teachers’ institute at such time as may be agreed upon 


between him and the territorial superintendent, and such 
institute shall continue in session not less than two days 
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nor more than five days. He shall give at least ten days 
notice of the time and place of holding such institute 
by ‘publication in some newspaper published in the 
county, if there be one, if not, by one written notice to 
each qualified teacher in the county. 

Sec. 2. It shall be the duty of all teachers engaged 
in the county, and of all persons holding certificates, to 
attend such institute and participate in the exercises 
thereof, and all teachers who may have charge of schools 
at the time of holding the annual institute shall adjourn 
their schools for the time during which the institute shall 
be held. 

Sec. 3. All teachers who may adj ourn school for the 
purpose of attending any annual institute shall be al- 
lowed the same pay while in actual attendance as when 
teaching, and the county superintendent shall certify to 
the number of days attendance of each teacher, and the 
trustees of the several districts shall count them as so 
many days lawfully employed. 

Seo. 4. The county superintendent of common 
schools shall provide a building, fuel, lights, stationery, 
jamitor’s services, and all things necessary for holding 
the institute, and shall present an itemized account of 
such expenses, not to exceed twenty-five dollars, to the tu 
board of county commissioners, and it shall be paid from 
the school fund of the county. 

Sec. 5. This act shall take effect and be in force 
from and after its passage. 

Approved February 16th, 1877. 
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TERRITORIAL CONVICTS. 


AN ACT to create a good time law for the convicts of the territorial 
penitentiary. 


Be it enacted by the Legislative Assembly of the Territory of Montana: 
Section 1. That every convict who is now or who may here- 
after be confițed in the territorial penitentiary, and who shall have 
no infraction of the rules and regulations of the penitentiary or 
laws of the territory recorded against him, and who performs in a 
faithful manner the duties assigned to him, in an orderly and peace- 
able manner, shall be entitled to the diminution of time from his 
"sentence as appears in the following table, for the respective years 
of his sentence, and pro rata for any part of a year when the sen- 
tence is for more or less than a year: 


TIME TO BE SERVED IF 
FULL TIME IS MADE. 


ist year.. I month = Tmonth seasca seese LL months. ceeeeeees 
2d year... months...| 3 Months.. sasae see 1 year and 9 months.... 
3d year... 3| months... B months.......... see! 2 years and 6 months... 


dth Year... months...{10 months, ...... ........' 8 years and 2 months... 
dth year... months...| 1 year and 3 months... 3 years and 9 months... 
6th year... 0 months “| 1 year and 9 months..../ 4 years and 3 months... 
t 


7th year ....'§ months...! 2 years and 8 months...! + years and 9 months... 
Sth year... O months...) 2 years and 9 months... 5 years and 3 months... 


5 years and 9 months... 


months...’ 3 years and 3 months... 
6 years and 3 months... 


+ 
months.. 8 years and 9 months... 
months... 4 years and 3 months...} 6 years and 9 months... 
months..,! + years and 9 months,..| 7 years and 3 months... 
months...! 5 years and 3 months...) 7 years and 9 months... 


9th year..... 
10th year.... 
llth year....., 


carpenter 
I 


13th year .... € 


14th year.....§ months..." 5 years and 9 months...} § years and 3 months... 
loth year.....6 months... 6 years and 3 months... 8 years ond 9 months... 


| 
16th year... months..., 6 years and 9 months...} 9 years and 3 months... 
17th year... 6 months...| 7 years and 3 months...} 9 years and 9 months... 


18th year......6 months...| 7 years and 9 months...110 years and 3 months... 
19th year..... 'é months...| 8 years and 3 months...|10 years and 9 months... 
20th year... months...) 8 years and 9 months...{11 years and 3 months... 

months...} 9 years and 3 months...|11 years and 9 months... 


months...} 9 years and 9 months...}12 years and 3 months... 
months...|10 years and 3 months...{12 years and 9 months... 
months...|10 years and 9 months.../13 years and 3 months... 
months...!11 years and 3 months...'13 years and 9 months... 


23d year... 
24th year... 
25th year... 

Sec. 2. im case any convict shall be guilty of the violation of any 
of the rules [or laws of the penitentiary, or of the territory, as above 
provided, and has become entitled to any diminution of his sentence 
by the provisions aforesaid, he shall, for the first offense, forfeit, if 
he has made so much, two (2) days; for the second offense, four (4) 
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days; for the third offense, eight (8) ‘days; and for the fourth of- 
fense, sixteen (16) days, and, in addition thereto, whatever number 
of days more than one that he is in punishment shall also be for- 
feited. For more than four offenses the warden shall have the 
power to deprive him, at his discretion, of any portion, or all of the 
good time-that the convict may have earned, but not less than as 
‘provided for the fourth offense. 

Sec. 3. That whenever any convict is or has been committed 
under several convictions, with separate sentences, they shall be con- 
strued as one continuous sentence under this law in the granting or 
forfeiting of good time. 

Src. 4. The warden, in computing the diminution of time for 
those convicts now in the penitentiary, shall allow them the “good 
time granted,” but not the “good time made,” for the year or part 
of a year of their unexpired sentence, the same as if this law had 
been in effect at the commencement of their sentence. ; 

Sec. 5. This act shall take effect and be in force from and after 
its passage. 

Approved February 16th, 1877. 


—_ 


TERRITORIAL CONVICTS. 


AN ACT to authorize the governor to contract for the keeping and main- 
taining of the territorial convicts, in the United States penitentiary at 
Deer Lodge. 


Be it enacted by the Legislative Assembly of the Territory of Montana: 

Sec. 1. That the governor of the territory is hereby authorized 
and directed to enter into, make, and execute, on behalf of, and in 
the name of, the territory, upon such terms as he shall think best, 
a contract with the authorities of the United States for the keeping, 
clothing, and maintenance, in the United States penitentiary at 
Deer Lodge, for a term of years, not to extend beyond August Ist, 
1879, of all persons sentenced to confinement in the territorial peni- 
tentiary, for offences against the laws of the territory; Provided, 
that the amount contracted to be paid by the territory shall not 
exceed the sum of one dollar, United States currency, per day, for 
, keeping, clothing and maintaining each convict. 


a 


* 


400 TERRITORIAL CONVICTS. 


Sec. 2. Whenever by the terms of such contract payments are 
to he made by the territory, the warden, or officer of the United 
States, in charge of the penitentiary, shall make out and deliver to 
the governorjan account of the money due from the territory, speci- 
fying the name of each territorial prisoner, and the length of time 
the territory jis charged for such prisoner, and shall certify that-such 
amount is correct, and that the prisoners charged for have been 
kept in the |penitentiary during all the time charged for them, 
respectively ; which account shall be examined by the governor, and 
if he be satisfied that the same is correct he shall so certify, and 
upon presentation to, and filing with, the territorial auditor of such 
account aud certificate, the said auditor is hereby authorized and 
directed to draw his warrant, to the person authorized by the con- 
tract to receive payment for the amount due on said account, on the 
territorial treasury, payable out of any money in the territorial 
treasury not otherwise appropriated by law, and such warrant shall 
be paid as other warrants drawn on the treasury. 

Sec. 3. The governor is hereby authorized to make such contract 
as he shall think advantageous to the territory, for the hire or labor 
of the territdrial convicts, for the period of not exceeding two years, 
or to apply the labor of such prisoners in payment of the amount 
due the United States for the keeping, clothing, and maintenance of 
such prisoners. 

Sec. +. Whenever any territorial convict shall be discharged 


` from imprisqnment, and shall be destitute of proper and sufficient 


clothing, and of means to procure the same, the governor is hereby 
sathorized and directed to provide proper and sufficient clothing 
for such prispner, upon the certificate of the warden, or other officer 
in charge of |the penitentiary, that the same is necessary: Provided, 
the cost of such clothing furnished any one prisoner shall not exceed 
fifteen: dollars, and he shall also pay the additional sum of five 
dollars in money ; and upon the filing by the governor, in the office 
of the territorial auditor, of the certificate of such warden or ather 
officer in charge, and of e governor, that such clothing was neces- 


R 


a For aei in favor of the governor, eau 
out of any money in the treasury not otherwise appropriated. 
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Src. 5. All persons sentenced. to imprisonment in the peniten- . 
tiary under the laws of this territory, shall be confined in the Uni- 
ted States penitentiary, at Deer Lodge City, in pursuance of the 
contract to be made as above provided. 

Sec. 6. That the territorial auditor is hereby required to issue 
territorial warrants for such amounts as may hesnecessary to pay for 
such maintenance, clothing, and keeping of such convicts, in United 
States currency, and the governor and auditor are authorized and 
required to sell the same at the highest price that can be obtained 
therefor in United States currercy, and apply the proceeds of such 
sale to the payment of all sums due, or that may become due the 
United States under the provisions of this act: Provided, That 
the territorial auditor shall post a notice conspicuously in his office 
for twenty days previous to selling such warrants, stating about the 
amount of United States currency he will require at a given time, 
and requesting bids for the same, and he shall give notice of such 
sale to each banker in the territory, by addressing and mailing him 
a postal card at ; least ten days before tle sale. 

Sec. 7. Whenever the word “maintenance” occurs in the pre- 
ceding sections of this act, it is understood to mean support in sick- 
ness as well as health, including all necessary medical attendance 
and care. 

Sec. 8. That the act to regulate and govern the penitentiary at 
Deer Lodge City, Montana. territory, approved May 6th 1873, and 
all amendments heretofore made to said act, be and the same are 
bereby repealed. 

Approved February 15th, 1877. 


amram 


TERRITORIAL TREASURER. 
AN ACT relating to the duties of the territorial treasurer. 


Be it enacted by the Legislative Assembly of the Territory of Montana: 

Srcrion 1. That the territorial treasurer is authorized, and it is 

hereby made his duty, to transfer any and all surplus moneys which 

are now or which may accumulate in the sinking fund prior to Jan- 

uary Ist, 1878, to the general fund, and apply the same to the 
51 
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payment|of outstanding territorial warrants and the interest due 
upon the/same. 

Sec. 2| This act shall take effect and be in force from and after 
its passage. 

Approved February 16th, 1877. 


Ee — 


TREASURERS—TERRITORIAL AND COUNTY. 


AN ACT to protect the treasuries of the counties and of the 
territory of Montana. 


Be it enacted by the Legislative Assembly of the Territory 
of Montana: 

Secrion 1. It shall be the duty of the county com- 
missioners of the several counties of this territory, at 
any of their regular meetings, or at such other times as 
they may select, and not less than twice in each year, to 
examine the books of the treasurers of theix’ respective 
counties, and to count the moneys in their possession as 
such treasurers; and for this purpose it is hereby made 
the duty of such treasurers in the several counties, 
whenever thereto requested by the said county commis- 
sioners of their counties, or any two of them, to deliver 
forthwith to said county commissioners said books, and 
all of them, and to permit an inspection and count of 
the funds in their hands, and all of them; and if the 
said books and moneys shall be found by them to be 
correct, they shall certify the same over their signatures, : 
and the county clerk shall enter the same in the records 
of the proceedings of the board of county commissioners. 

Src. 2. The governor shall have power, and it is 
hereby made his duty, to examine the books of the ter- 
ritorial treasurer as often as twice in each year, and at 
books of ter- | such times as he may select, and to count the funds in 


Commission- 
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urer , 


ritorial treas- 3 

urer and au- | the hands of such treasurer; and he shall also examine 

count tands, | the books of the territorial auditor ; and he shall make 
à ; 

port. 


a report of the result of such examination in writing, 
and file the same with the secretary of the territory. 
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Sec. 3. It shall be the duty of the secretary of the 
territory to file and preserve the reports of the governor 
therein provided for. 

Seo. 4. If, at any time, upon the examination of the 
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territorial treasury, it shall appear to the governor that . . 


the books of the territorial treasurer do not -correspond 
with the amount of funds on hand, or that the said 
books do not show the actual condition of said office and 
the funds on hand; or if it shall-appear to him that any 
funds of the territory have been embezzled or diverted 
from their proper channel, or in any way or man- 
ner expended or taken from the treasury without 
authority of law; or* that there iS or has been any 
culpable negligence by said treasurer in the keeping 
of said books, or the care or keeping of said public 
moneys, he is hereby empowered, and it is hereby made 
his duty, forthwith to take possession of the books, 
moneys, papers, and other property, of every kind and 
description, belonging to the territory, or which came to 
the treasurer’s possession by virtue of his said.office, and 
to remove the said treasurer and appoint another in his 
place, who shall give bonds to the approval of the said 
governor, and take the oath prescribed by law; which 
oath shall be taken, before some justice of the supreme 
court, or, in the absence of the said justice, before a pro- 
bate judge, which oath and bond shall be filed with, and 
recorded by, the secretary of the territory, and thereupon 
the governor shall turn over to such treasurer the books, 
moneys, papers, and other property, and take his receipt 
therefor ; and the governor shall make report of his said 
doings to the succeeding legislative assembly, and the 
said treasurer shall hold his office until the close of the 
next legislative assembly. 
Seo. 5. If, at any time, upon the examination of the 


county treasuries herein provided for, it shall appear to ï 


the county commissioners that the books of the county 
treasurers do not’correspond with the amount of funds 
on hand, or that the said books do not show the actual 
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condition of said office and the funds on hand; or if it 
shall appear to them that any funds of the county have 
been embezzled or diverted from their proper channel, 
or in any way or manner expended or taken from the 
treasury without authority of law; or that there is or has 
been any culpable negligence by said treasurer in the keep- 
ing of said books, or the care or keeping of the said pub- 
lic moneys, they are hereby empowered, and it is here- 
by made their duty to forthwith take possession of the 
books, moneys, and papers and other property of every 
|kind and description belonging to the county, or which 
came to the possession of said treasurer.by virtue of his 
id office, and appoint another in “his place, who shall 
ive bonds to the approval of said county commissioners, 
nd. take the oath prescribed by law, which oath shall be 
ken before an officer authorized by law to administer 
aths; which oath and bond shall be filed with the clerk 
f the board of county commissioners, and thereupon 
he commissioners shall turn over to such treasurer the 
ooks, moneys, papers, and other property and take his 
eceipt therefor, and the said treasurer shall hold his 
ffice until his successor shall be elected and qualified. 
Sec. 6. That each county treasurer shall, at the ex- 
iration of each and every quarter, make a settlement 
vith the board of county commissioners of their respec- 


appointment 
qualifica 
tion of resin 


County treas- 
quarterly sei ive counties, and shall make a quarterly report of all 
report Aaa moneys collected for county and territorial purposes, and 
hall forthwith transmit such report, together with the 
mount due the territory, to the territorial treasurer. 
Sec. 7. The chairman of the board of county com- 
Statement or ussioners shall make, or cause to be made by the clerk 
each settle- of the board, a certified statement of each and every 
ment to be ° ° 
made by quarterly, annual, or final settlement had with said 
canman of 


unty treasurer, showing the amount collected by said 
reasurer for territorial purposes; and before the board 
mitted to au. spall adjourn they shall cause said certified statement to 
be transmitted to the territorial auditor, 

Src. 8. If any territorial or county treasurer shall re 
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fuse to comply with the demand of the officer or officers 
hereby empowered to examine their books, moneys, and 
papers, for shall wilfully seek or endeavor for any period. 
of time whatever to delay such delivery or examination, 
or shall refuse to comply with the demand of the gov- 
ernor herein provided for, or the demand of the- county 
commissioners herein provided for, to deliver up any 


books, moneys, papers, or other property belonging to » 


their respective offices, upon receiving notice of their re- 
moval, he shall be deemed guilty of a felony, and, being 
thereof convicted, shall be punished by imprisonment in 
the territorial prison for a period not less than six 
months nor exceeding five years. 

Sec. 9. That for the purpose of more fully making 
such examination, such commissioners shall cause said 
treasurer to make oath before some person authorized to 
administer oaths, that the money he represents to said 
commissioners, belongs to the county, and shall also 
cause a similar oath to be administered to the person or 


managers of corporations with whom such moneys may , 


be deposited. 

Sec. 10. This act shall take effect and be in force 
from and after its passage. 

Approved February 15th, 1877. 
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AN ACT to repeal section 1 of an act entitled “An Act concerning county 


warrants, and for other purposes.” 


Be it enacted by the Legislative Assembly of the Territory of Montana: 
Secrion 1. Thatsection 1 of an act entitled “An Act concerning 


county warrants and for other purposes,” 
1872, be and the same is hereby repealed. 
Approved February 9th, 1877. 


approved January 11th, 
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WATER RIGHTS. 


\N ACT to regulate the sale of water and encourage the pur- 
suits of industry. 


e it enacted by the Legislative Assembly of the Territory 

of Montanas . 

Section 1. That any person or persons, company or 

rporation, having the right to use, sell, or dispose of 

rater, and engaged in using, selling, or disposing of the 
same, who shall have a surplus of water not used, or 
spld, or any person or persons, corporation or company, 
having a surplus of water and the right to sell and dis- 
Regulationas pose of the same, shall, and they or it are hereby re- 
| plus water” quired, upon the payment or tender to the person or per- 
sons entitled thereto, an amount equal to the usual and 
customary rates per inch, to convey and deliver to the 
person or persons, company or corporation, such surplus 
of unsold water, or so much thereof for which said pay- 
nent or tender shall have been made, and shall continue 
sq to convey and deliver the same weekly so long as said 
surplus of unused or unsold water shall exist and said 

payment or tender made as aforesaid. 

Sec. 2. That any person or persons, corporation or 
company, desiring to avail themselves of the provisions 
ofi this act, shall, at their own cost and expense, construct 
oy dig the necessary flumes or ditches to receive and 
convey the surplus water so desired by it or them, and 

ll pay or tender to the person or persons, corporation 

Sous mas 01 company having to the right to the use, sale, or dis- 

api dhom pasal thereof, an amount equal to the necessary costs and 

fice expense of tapping any gulch, stream, reservoir, ditch, 
flume, or aqueduct, and putting in gates, gauges, or other 
proper and necessary appliances usual and customary in 
such. cases, and until the same shall beso done the deliv- 
ery of the said surplus water shall not be required as 
provided by section 1 of this act. i 

EC. 3. . That any person or persons, corporation- or 

company, constructing the necessary ditches, aqueducts, 


Manner in 
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or flumes, and making the payments or tenders herein 
before provided, shall be entitled to the use of so much 
of the said surplus water as said ditches, flumes, or aque- 
ducts shall have the capacity to carry and for which pay- 
ment or tender shall have been made as aforesaid, with 
all the rights and privileges incidental.thereto.so long as 
said unsold or surplus water exists and said payment or 
tender shall be or have been made, and may institute and 
maintain any appropriate action at law or in equity for 
the. enforcement of such right or recovery of damages 
arising from a failure to deliver or wrongful diversion of 
the same. 

Sec. 4. That nothing in this act shall be so construed 
as to give the person or persons, corporation or company, 
acquiring the right to the use of water as hereinbefore 
provided, the right to sell or dispose of the same after 
being so used by it or them, or prevent the original 
owner or proprietor from re-taking, selling, and disposing 
of the same in the usual and customary: manner, after it 
is so used as aforesaid. 

Src. 5. This act to take effect and be in force from 
and after its passage. 

Approved February 16th, 1877. 


“ 
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WOOLEN MANUFACTORIES. 


AN ACT to encourage the manufacture of woolen fabrics in the 
territory of Montana. 


‘Be it enacted by the Legislative Assembly of the Territory Y 
of Montana : 

Secrron 1. The first woolen factory that shall be 
erected and operated in the territory of Montana of proper 
construction and sufficient capacity for the production of 
flannels and blankets, shall be exempé from all taxation 
for the term of six years from the date of the completion 
of such factory; the said factory shall be deemed com- 
pleted at the time of manufacturing the first fabric. 
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WOOLEN MANUFACTORIES. 


Sro. 2. The term “woolen factories,” used in this 
act, is hereby defined to include and embrace the build- 
ing or buildings and lands connected therewith, together 
with all machinery used in or about the same, or in any 
wise necessarily connected therewith, and all water rights, 
ditches, flumes, reservoirs, and all stock on hand unsold, 
whether the same be raw or manufactured. 

Sec. 3. That any person or corporation filing with 
the auditor of the territory the first notice of his or their 
intentions to erect and operate a woolen factory within 
two years from the date of filing said notice, shall have 
the term of six months from the time of filing the notice 
aforesaid to complete arrangements and obtain the neces- 
sary machinery for the erection of said factory; and at 
or before the expiration of the said six months said per- 
son or corporation shall commence the erection of said 
factory and shall prosecute the work thereupon with due 


{diligence until the same-shall be completed. 


Preference 
given to 

son first filin, 
notice an 


com plyin 
with this ack 


Src. 4. Any person or corporation that shall first file 
the notice provided for in section 3 of this act, and shall 
proceed. to erect and complete said factory in manner pro- 
vided therein, this act shall have the effect to give pref- 
erence to such person or corporation under this act for 
the term of six months after the date of filing the afore- 
said notice. 

Sec. 5. AJl acts and parts of acts in conflict herewith 
be and the same are hereby repealed. 

Approved February 14th, 1877. 


SPECIAL LAWS. 


AN ACT to pay for the support and maintenance of the insane. 


Bein. enacted by the Legislative Assembly of the Territory of Montana: 

Secrion 1. There shall be and is hereby appropriated out of 
the territorial treasury the sum of fifteen hundred and forty-three 
dollars and fifty cents, to be paid to Sister Josephine, superioress of 
St. John’s Hospital, Helena, Montana territory, for the support, 
care, and maintenance of certain insane persons as appears by the 
account rendered and approved by the governor to the thirty-first 
day of January, 1877; and the territorial anditor is hereby author- 
ized and directed to draw his warrant on the territorial treasurer 
‘for the above amount, in favor of said person, to be paid out of any 
money in the treasury not otherwise appropriated. 

Sec. 2. This act to take effect and be in force from and after its 
passage. : 


[Note FROM tre SECRETARY. — The foregoing act having been presented 
to the governor of the territory on the twenty-ninth day of January, 1877, 
for his approval, and not having been returned by him to the house of the 
legislative assembly in which originated, within the time prescribed by the 
organic act of the territory, has become a law without his approval.] 


+ 


e 


AN ACT to provide for the relief of the finances of Beaverhead county. 


Be it enacted by the Legislative Assembly of the Territory of Montana: 

Section 1. That the county commissioners of Beaverhead 
county, in this territory, shall have, in addition to the powers al- 
ready conferred upon them by law, authority to call in at any time 
when they shall deem it expedient for the interest of said county, 
all outstanding orders or warrants against the treasury of said. 
county, payable out of the general, fund thereof, and to issue cou- 
pon bonds in lieu thereof. 


ied 
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See. 24 All bonds that may hereafter be issued under the pro- 
visions of this act, shall draw interest from the date of issuance 
thereof, at a rate not exceeding ten per cent per annum, said inter- 
est to be due and payable on the first day of January of each year, 
by the treasurer of said county, out of any moneys in his hands, at 
the office| of said treasurer, or in the city of New York, as the 
holder of |said bonds may elect. i 
Bec. 3.) The coupon bonds authorized by this act shall be in 
such forny as the county commissioners may direct, and shall bear 
the signatnre of the said county commissioners and shall be sealed 
and countersigned by the county clerk. The coupon shall be at- 
tached to daid bonds, and shall be also in the form aforesaid, and each 
coupon all bear the signature of the chairman of said county 
commissioners, countersigned by said clerk. 

Sec. 4.) Each bond issued under the provisions of this act shall 
be registered by the county treasurer of said county, in a book to 
be provided for him by said county for that purpose, in which 
shall be entered the number, date, and amount of each bond, and 
the name of the person to whom the same was issued. All war- 
rants called in by said commissioners, and in lieu of which such 
bonds shall have been issued, shall be cancelled by said com- 
missioners|in the same manner that county warrants are now em- 
celled under the general laws of the territory, and the said commis- 
sioners shall preserve in a book to be kept by the clerk for that 
purpose, a| correct description of each warrant called in, showing 
the date and amount and number of each warrant, to whom the 
same was Toued. and the amount of interest due thereon at the date 
of such cancellations. 

Szo. 5. | All bonds issued under the provisions of this act shall 
be of the denominations of one hundred dollars and five hundred 


dollars; and if any amount of such orders or warrants presented by 
any person for funding shall be of a sum less than one hundred 
dollars, the holder of such warrants shall make up the amount in 


money so fs to equal the amount of the face of the bond to be 
issued, and) any money paid for that purpose shall be paid to ihe 
county treasurer, to the credit of the general fund. 

Sec. 6. | All bonds issued under the provisions of this act shall 
become dug and payable ten years from the date of their issue, but 
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shall be redeemable at the pleasure of said county at any time after 
the expiration of five years from such date. > 

Src. 7. The faith of said Beaverhead county is solemly pledged 
for the payment of the interest and redemption of the principal of 
said bonds. 

Sec. 8. For the purpose of carrying into-effect the provisions 
of this act, the said commissioners are hereby authorized to have 
printed or lithographed at the lowest possible rates, suitable bonds, 
with coupons attached, and pay therefor out of any moneys in the 
treasury of said county, not otherwise appropriated. 

Sec. 9. All holders of county warrants on the general fund of 
said county shall present the same to the board of commissioners 
of said county, or file the same with the county clerk théreof, on or . 
’ before the first day of May, A. D. 1877, for conversion into bonds 
under the provisions hereof; and in case any such holder shall fail 
to present his warrants to the said commissioners, or file the same 
with the said clerk, on before said day, it shall be lawful for the 
said commissioners, in their discretion, to issue and dispose of. in 
the manner hereinafter provided, a sufficiency of said bonds to pay 
off said warrants, and shall out of the proceeds of such sale of 
bonds, cause the said warrants to be redeemed in the manner now 
provided under the general laws of the territory, for the redemp- ` 
tion. of county warrants. 

Sec. 10. The county commissioners of said county shall cause 
to be advertised in a newspaper having a general circulation in said 
county (the designated newspaper of said county, if there be one), 
four four weeks, that they will sell at public auction to the highest 
bidder, the bonds authorized by section 9 of this act to be sold, 
stating in such notice the time and place of such sale and the 
amount and denomination of the bonds to be sold: Provided, That 
no bonds disposed of under the provisions of this act shall be sold 
at less than the face thereof. 

Src. 11. Atany time after the warrants of said county shall 
have been converted into bonds under the provisions of this act, and 
there shall have accumulated in the treasury of said county funds 
not appropriated by law, and not needed to meet the current ex- 
penses of said county, any sum of money exceeding one hundred 
dollars, it shall be lawful for the -treasurer of the county to pur- 
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chase the|bonds of said county, to the extent of such accumulated 
funds, by| order and under the direction of said commissioners, and 
said treasurer shall report thereon to said commissioners, at his next 
settlement, and said commissioners Shall then cancel said bonds as 
provided by law. 

Src. 12. The treasurer of said county shall pay the interest | as 
it falls dye'on the bonds herein authorized, on the presentation to 
him of the proper coupons therefor, and all bonds and coupons 
which may be paid by him shall be e by him to said com- 
rs at his next settlement with them, and the said commis- 
sioners sHall cancel such bonds and coupons in the manner now 
provided by law for the cancellation of county warrants. 

Src. 13. That if any person or persons shall falsely make, forge, 
counterfeit, or alter, or cause to be made, forged, counterfeited, or 
altered, of shall wilfully aid or assist in making, forging, counter- 
feiting, oy altering any bond or coupon authorized to be issued under 
the provisions of this act, or shall pass, utter, publish, or sell, or 
attempt tp pass, utter, publish, or sell, or shall have or keep in 
possession, or conceal, with intent to utter, publish, or sell, any 
such forged, counterfeit, or altered bond or coupon with intent to 
defraud any person or persons, body corporate or politic, every 
such person so offending shall be deemed guilty of a felony, and 
shall, upon conviction thereof, be punished by fine not exceeding 
` ten thousdnd dollars, and by imprisonment in the penitentiary not 
exceeding| fifteen years, in the diserction of the court. 

Sec. 14. This act shall take effect and be in force from and after 
its passage. 

Approved February 16th, 1877. 


—_———— 


AN AGT to enable the people of Bozeman to erect a school house. 


Be it enacted by the Legislative Assembly of the Territory of Montena: 

Section 1. That the trustees of school district No. 7, in Galla- 
tin county, Montana territory, are hereby authorized and empow- 
ered to issne on the credit of said school district, coupon bonds to an 
amount not to exceed the sum of fifteen thousand dollars, or so 
; much thereof as may be necessary to enable the trustees of said 
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school district to purchase and enclose suitable grounds, erect thereon, 
ample and sufficient buildings for school purposes, furnish and equip 
the same, which bonds shall be redeemable at the pleasure of the 
trustees of said school district, and shall become due and payable 
ten years from their date, and bear interest at a rate not exceeding 
ten per cent per annum, interest payable semi-aiinnally. 

Sec, 2. The bonds authorized to be issued by this act shall be 
in such form as the school trustees may direct, and shall bear the 
signature of the chairman of the board of school trustees, and shall 
be sealed and countersigned by the clerk of said school district, and 
the coupons attached to the bonds shall be signed by the chairman 
of the board. of school trustees, and the clerk of said school district, 
and each bond issued shall be registered by the county treasurer, in 
a book provided for that purpose, and it shall show the number and 
amount of each bond, and to whom issued, and the said bonds shall 
be sold by the said school trustees or their lawfully authorized 
agents, at not less than ninety cents on the dollar of the face thereof, 
as hereinafter provided. 

Sec. 3. The school trustees shall, as soon as practicable after 
the passage of this act, give notice, by advertisement in some news- 
paper published in this territory, for a period of not more than four 
weeks, to the effect that the said school trustees will sell said bonds 
(briefly describing the same), and stating the time when, and place 
where, such sale shall take place: Provided, That the school trus- 
tees are authorized to reject-any and all bids, and to sell said cou- 
pon bonds at private sale, if they believe it for the best interest of 
the district, and all moneys arising from the sale of said bonds shall 
be paid forthwith into the treasury of Gallatin county, to the credit 
of said school district, and shall be immediately available for car- 
rying out the provisions of this act, and the treasurer shall not be 
entitled to any compensation for paying out said money. 

Sec. 4. All bonds authorized to be issued by this act shall be 
of the denominations of one hundred and five hundred dollars, and 
the faith of said school district is hereby solemnly pledged for the 
payment of the interest and the redemption of the principal of said 
bonds. 

Src. 5. The school trustees shall ascertain and levy annually the 
tax requisite to pay the installments of interest as they become 
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due, and 4 sinking fund to meet the bonds at their maturity, and 
said tax shall become a lien upon the property in said school dis- 
trict, and be collected in the same manner and under the same laws 
that other|taxes are collected. 

Sec. 6.) Whenever, at any time, the sum in said sinking fund 
shall equal or exceed the sum of one hundred dollars, and from 
time to tithe thereafter, when it may so occur, the county treasurer 
shall post in his office, that he will in thirty days from the date of 
such notice, redeem said amount of bonds which may then be pay- 
able, giving the numbers thereof, preference being given to the 
oldest issue, and, if at the expiration of said thirty days, the holder 
or holders{of said bonds shall fail or neglect to present the same 
for payment, interest thereon shall cease, but the treasurer shall at 
all times thereafter be ready to redeem the same on presentation; 
and when¢ver any bonds shall be so purchased or redeemed, the 
county tredsurer shall cancel all bonds so purchased and redeemed 
by writing} across the face of such bond or bonds, in red ink, the 
word “redeemed,” and the date of such redemption. 

Sec. 7. | The treasurer of the county shall pay in lawful money 
of the United States, out of any moneys belonging to the said 
school district, at the expiration of six months from the date of the 
issue of each bond, the interest due thereon, and semi-annually 
thereafter, |upon presentation at his office of the proper coupon, 
which shall show the amount due, and the number of the bond to 
which it belonged; and all coupons so paid shall be reported to the 
school trustees at their first meeting thereafter. 

Sec. 8. |For the purpose of carrying into effect the provisions 
of this act, the said school trustees are hereby authorized to cause to 
be printed ar lithographed, at the lowest possible rates, suitable bonds 
with coupons attached, and pay for the same out of any moneys in 
the county treasury to the credit of said school district. 

Sec. 9. |Thatif the school trustees, or any of them, shall fail 
or refuse td pay into the county treasury the money arising from 
the sale of the bonds provided for, they shall be deemed guilty of 
a felony, and, upon conviction thereof, shall be punished by a fine 
not exceeding five thousand dollars, and by imprisonment in the 
penitentiary) not exceeding the term of ten years, in the discretion 
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Sec. 10. This act shall be submitted to the qualified voters of 
the said school district, on Saturday, the 17th day of February, 
1877, at the school house in said district, by direction of the 
school trustees, and if a majority of the votes so cast at the election 
shall be in favor of this act, then this act to be in full force and ef- 
fect; but if a majority of the votes so cast shall be against this act, 
then this act shall remain suspended, unless ther eafter enforced, as 
hereinafter set forth. 

Sec. 11. In case of the rejection of this act by a majority of 
the voters at the first election, at-any time or times thereafter, when 
twenty of the qualified voters of said district shall petition the 
school trustees of said district for a re-submission of this act to the 
voters of said district, then it shall be the duty of said trustees to 
again submit the adoption or rejection of this act to a vote of the 
qualified voters of said district, and, if upon said second submission 
a majority shall be in favor of this act, then the same shall be in 
full force and cffect from the time of its adoption. Said re-sub- 
missions shall"be conducted in the manner prescribed by the school 
trustees; and whenever the trustees, or a majority of them, shall be 
of the opinion that this act is desirable, they may re-submit said act 
as many times as in their judgment shall be proper, for adoption or 
rejection, in the manner by them prescribed. 

Seo. 12. This act to take effect and be in foree from and after 
its passage. l 

Approved February 5th, 1877. 


ee 


AN ACT legalizing the action of the county commissioners of Gallatin 
county. 


Be it enacted by the Legislative Assembly of the Territory of Montana : 
Srecrion 1. That the levy of taxes for the year 1877, by the 
board of county commissioners of Gallatin county, Montana terri- 
tory, is hereby declared to be as valid, to all intents and purposes 
whatsoever, as if the said levy of taxes had been made on the 
day prescribed by law. 
Sec. 2. This act shall be in force and take effect from and after 


its passage. 
Approved E Febr uary 16th, 1877, 
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AN ACT defining the powers and duties of the board of county commis- 
sioners of Gallatin county in certain cases, 


Be it enacted by the Legislative Assembly of the Territory of Montana: 


SECTION 1. That the board of county commissioners of the 
county off Gallatin are hereby authorized and empowered to create, 
enlarge, extend or establish, or alter, widen, abolish, grade or 
otherwisel improve any street, avenue, or alley, in any city, town, or 
village inj said county, which shall have been, or may hereafter be 
pre-empted, platted, and surveyed, in accordance with the acts of 
congress 4nd laws of this territory. 

Sec. 2.) That whenever any street, avenue, or alley, heretofore or 
hereafter lawfully created, altered, extended, or established, shall be 
obstructed or blocked by any person or persons, corporation or corpor- 
ations, it shall be the duty of said board of county commissioners, 
upon the presentation of a petition, signed by at least twenty house- 
holders and bona fide residents of any such city, town, or village, re- 
questing the removal and abatement thereof, to issue an order 
directed tọ the person or persons, corporation or corporations, ob- 
structing or blocking such street, avenue, or alley, requiring and 
commanding them or it to remove or abate the same; which said 
order shall be served upon the person or persons, corporation or 
corporations, by the sheriff of said county, by delivering a copy 
thereof to|him or them, or to the president, secretary, or cashier, or 
person haying charge of such corporations or corporation. 

Sec. 3. | That if any person or persons, corporation or corpora- 
tions, fail, neglect, or refuse to remove or abate such obstruction 
within thirty days after the service of the copy of the order, as 
provided in the preceding section, or on or before the next regular 
session of said board thereafter, then in that case it shall be lawful 
for, and said board, at such regular session, is hereby authorized 


and directed to issue its order to the sheriff of said county, com- 
manding him to abate and remove such obstruction, which said 


order shall|be duly executed and returned by said sheriff, with his 
proceeding | thereon endorsed, and the same shall be filed and pre- 
served among the records of said board. 


Sec. 4. |That all costs and expenses incurred in serving said 
order, and in removing and abating such obstruction shall be paid 
to said sheriff by the person or persons, corporation or corporations 
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failing, neglecting, or refusing to comply with the mandate of said 
order, and upon a failure tò so pay the same upon demand, the said 
sheriff is authorized to collect the same, with costs, in an ordinary 
action of debt, before any court of competent jurisdiction, and the 
person or persons, corporation or corporations, so neglecting, fail- 
ing, or refusing to abate or remove said obstructions, shall not 
receive any compensation for any damages or injuries necessarily 
incurred in removing or abating the same. 

Sec. 5. That whenever, in the opinion of said board, it shall 
be necessary to take private property for public use in creating, 
establishing, widening, extending, or opening any street, avenue, or 
alley, in any such city, town, or village, the property holders of 
said city, town, or village shall be required to make just compensa- 
tion therefor; and when the owners thereof and the said board of 
county commissioners cannot or do not agree upon the amount 
of such compensation, said board shall appoint three disinterested 
free-holders of said city, town, or village, who shall each take an 
oath before the clerk of the said -board, or somé one authorized to 
administer oaths in said county, for the faithful and impartial dis- 
charge of their duty, to view and inspect the said property so pro- 
posed to be taken, and to assess and determine the value thereof, and 
damages occasioned thereby, and shall, within twenty days after 
service of notice of their appointment as such commissioners, proceed. 
so to view, examine, assess, and determine the value of said prop- 
erty and damages aforesaid, and report the same to said board; and 
if said board shall be of opinion that the benefit and advantages to 
the public shall be equivalent to the amount of compensation or 
damages so assessed, it shall cause the said street, avenue, or alley to 
be opened, widened, extended, or established; and, in assessing such 
damages, the jury shall take into consideration any benefit which 
such improvements will result into the balance of any claimant’s 
property situate onor near the street, avenue, or alley so opened, 
widened, or extended: Provided, That in all cases either party 
may appeal to the district court from any inquest or award made 
as aforesaid; but such appeal shall not in any manner delay the 
opening, widening, or extending, or establishing any street, ayenue, 
or alley, or condemning any property as aforesaid, but the adequacy 
of damages alone shall be considered. 
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wholly in the discretion of the board of county commissioners to 
have the|same removed or not, under the provisions of this dct, 
Sec. 7] That the provisions of this act shall apply to any and 
all additipns to any such city, town, or’ village in said county where 
the same have been surveyed and a plat thereof filed in the office 


of the reeorder of deeds of said county. 
Sec. 8) All acts and parts of acts in conflict with this act are 


hereby repealed. 
Sec. 9) This act to take effect and be in force from and after its 
passage. 
Approyed February Sth, 1877 


AN ACT tb amend an act entitled “An Act to provide for the redemp- 
tion of the funded debt of Lewis and Clarke county,” approved February 
5th, 1876 


Be it stele by the Legislative Assembly of the Territory of Montana: 


Sxcrion 1, That section 1 of an act entitled “An Act to pro- 
vide for the redemption of the frmded debt of Lewis and Clarke 
county,” approved February 5th, 1876, be, and the same is hereby 
amended, $o as to read as follows: “Section 1. That the com- 
missioners}of Lewis and Clarke county are hereby authorized and 
empowered to issue, on the credit of said county, coupon bonds to 
an amouni sufficient to enable them to redeem all outstanding bonds 
of said county falling due in the year A. D. 1876, and A. D. 1877, 
which said bonds shall be redeemable at the pleasure of said county 
after three} years from their date, and shall become due and payable 
seven years from their date.” 

Sec. 2. | That section 4 of said act bo amended so ag to read as 
follows: {‘Srcrron 4. The commissioners of Lewis and Clarke 
county are|hereby authorized and required, and it is hereby made 
their duty,|to sell, in manners hereafter provided, a sufficient amount 
of ten percent bonds of Lewis and Clarke county, to enable them 
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to redcem all of the fifteen per cent bonds, and also all of the 
twelve per cent bonds, of Lewis and Clarke county now outstand- 
ing. That at any time the county commissioners may select, they 
shall give notice by advertisement in one or more daily newspapers 
published in said county of Lewis and Clarke, and in one or more 
weekly newspapers published in the city of New York, in the state 
` of New York, for a period of not less than thirty days prior to the 
time said bonds are to be sold; such advertisement shall be for — 
sealed proposals, which proposal shall state amount of such bonds 
wanted, and the price offered for the same. The county commis- 
sioners receiving such proposals shall open such proposals so re- 
ceived, and the party or parties offering the ‘highest price shall re- 
ecive the amount of such ten per cent bonds as such party or parties 
may want: Provided, That no bonds shall be sold for any less 
price than nincty-six per cent of the face value thereof.” 

Sec. 3. That section 6 of the said act be and the same is hereby 
amended so as to read as follows: “Srorton.6. The proceeds of 
the sale of such bonds shall be paid.into the county treasury of said . 
county, and shall be applied in payment, first, to the fifteen per cent 
bonds, and. second, to pay the twelve per cent bonds.” 

Sec. 4. That: all acts and parts of acts in conflict herewith be 
and the same are hereby repealed. 

Approved February 16th, 1877. 


meee * 


AN ACT in relation to the collection and disbursement of the revenue of 
Missoula county, and for otherpurposes. 


Be it enacted by the Legislative Assembly of the Territory of Montana ; 

“Sncrion 1. The coanty commissioners of the county of Mis- 
goula, atitheir regular meeting on the first Monday of March, 1877, 
and annually thereafter, upon the basis of the report of the receipts 
and. expenditures and statement of the financial condition of said, 
county for the preceding fiscal year, shall levy taxes upon the assess- 
able property of said county for the ensuing fiscal year, in the manner 
` hereinafter provided. The levy for taxes in said county made by 
the county commissioners thereof at a former meeting of the said 
county commissioners for the assessment and collection of taxes for 
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the year 1877, is hereby set aside, and the county commissioners of 
said county are hereby directed to levy taxes for the fiscal year com- 
mencing March Ist, 1877, in accordance with the provisions of this 
act. The board of county commissioners of said county are hereby 
authorized|to sit for a period not exceeding eight days at said mect~ 
ings in March in each year, instead of eight days now allowed, by 
law for the sessions of the county commissioners of the several 
counties of} the territory, at their December terms. There shall be 
levied annually by the board of county commissioners of Missoula 
county, and collected by the county treasurer of said county, an ad 
valorem tax on each dollar of assessed valuation on all property in 
said county, for county purposes, not exceeding ten mills in addit’on 
to the amounts now authorized to be levied and collected under the 
provisions [of section 1 of Chapter LXX XY. of an act entitled 
“An Act providing for the collection of revenues,” approved Jan- 
uary 12th, L872; in addition also to the sum of one mill upon each 
dollar of assessed valuation of property in said county, authorized to 
be levied and collected under the provisions of section 19 of an act 
entitled “An Act in relations to roads and highways,” approved Feb- 
ruary 12th,|1874; and in addition also the sum of five mills on each 
dollar of assessed valuation of property in said county authorized 
to be levied and collected under the provisions of an act entitled 
“An Act tq amend an act entitled an act authorizing the county 
commissioners of Missoula county to levy a special tax for the pur- 
pose of building, buying, and repairing bridges,” approved January 
24th, 1874. 

Src. 2. |The county commissioners of Missoula county shall, at 
the time of |such levy, make an estimate of the current expenses of 
said county|for the ensuing fiscal year, upon the basis of the expen- 
ditures. of said county for the preceding fiscal year, and shall levy a 


rent expenses of said county for any fiscal year, such deficiency 
shall be cartied into the estimate for the current expenses of the 
succeeding fiscal year, and provided for in the tax levy for*current 
expenses for such succeeding fiscal year. The county commission- 
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ers of said county shall also, at the time of such levy, make an esti- 
mate of the interest to accrue on the bonded indebtedness of said 
county during the ensuing fiscal year, and shall make a levy of a 
sufficient number of mills to meet such interest upon a like basis to 
that herein provided for the estimates for the current expenses of 
said county. . 

Sec. 3. The county commissioners of ` Missoula. county are 
hereby authorized to issue bonds in accordance with the provisions 
of an act entitled “An Act fo provide for the funded debt of Mis- 
soula county, and to provide for the payment of interest on the bonds 
of said county,” approved January 24th, 1876, to an amount suf- 
ficient for the redemption of interest coupons which may have fallen 
due on the funded indebtedness of Missoula county, prior to March 
Ist, 1877, and for the redemption of the matured funded indebted- 
ness of said county, and such of the funded indebtedness of said 
county as may have become redeemable, at the option of Missoula 
county, and for no larger amount. 

Sec. 4. The county commissioners of Missoula county are re- 
quired to levy taxes annually as follows: For current expenses, 
not exceeding six mills, to constitute a current expense fund; for 
interest on bonds, not exceeding five mills, to constitute a sinking 
fund for the payment of interest and bonds; for the payment of the 
floating debt, not exceeding two mills, to constitute a floating debt 
fund for the redemption of outstanding warrants of said county 
upon the general fund of said county; for the purchase and redemp- 
tion of the floating debt of said county, not more than six mills, to 
constitute a redemption fund for the purchase of outstanding war- 
rants of said county; for the payment of interest on bonds which 
‘ may be exchanged for warrants, not exceeding two mills, provided 
no levy of this said tax under the last above mentioned provisions 
shall be made in the year 1877, to constitute a floating bond sinking 
fund, for the payment of interest on bonds, which may be exchanged 
for warrants of said county under the provisions of this act; for the 
` redemption of outstanding contingent fund warrants, not exceeding 
two mills, to constitute a contingent fund for the redemption of the 
outstanding contingent fund warrants of said county; for the benefit 
of the poor, not exceeding three mills, to constitute, together with the 
per capita poor tax on cach male inhabitant, a poor fund for the pay- 
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arrants outstanding and to be drawn on said fund in the 
order of their registration and in pursuance of law; for the pay- 
ment of ohistanding road and bridge fund warrants, not to exceed 
five mills, |to constitute a road and bridge fund, for the redemption 
of outstanding warrants on the road and bridge fund of said county, 
to the close of the fiscal year ending April 30th, 1880; for the re- 
demption of outstanding warrants on the road fund, one mill, to 
constitute a fund for the redemption of outstanding warrants on the 
road fund pf said county; for general road purposes, not exceeding 
two mills, to constitute a fund, along with such sums as may be re- 
ceived for delinquent road tax from the several road districts, to be 
known as the general road fund for the repair of such portions of 
the Mullen road as lie between Medicine Tree Hill and the west 


quired to sẹt apart all moneys coming into his hands into the sev- 
eral funds provided for in the foregoing section, in accordance with 
the levies for taxes which shall be made by the county commission- 
ers of said jcounty, and to the amount of the collections that may 
be made under each of said levies, and to pay the same out upon 
warrants drawn upon him in accordance with the specific purposes 
for which each fund may have been created, and for no other pur- 
pose. 

Sec. 6. |Itis hereby made the duty of said treasurer of Mis- 
soula county to disburse the moneys in the current expense fund of 
said county] in the redemption of warrants drawn on him after 
March Ist, L877, for the payment of the current expenses of said 
county, said| warrants to be paid in the order of their registration; 
to disburse the moneys in the sinking fund of said county, first, in 
the redemption of interest coupons which may become payable 
after March! 1st, 1877, and second, in the redemption of the ma- 
tured bonds| of said county, and third, of the bonds of Missoula 
county which may have become redeemable, at the option of said 
county; to disburse the moneys in the floating debt fund in the re- 
demption of joufstanding warrants in the order of their registration, 
upon the general fund; to disburse the moneys in the redemption 
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fund in accordance with the provisions of an act as amended by this 
act, entitled “An Act to provide for the payment of the indebted- 
ness of Missoula county,” approved January 24th, 1876; to disburse 
the moneys in the floating bond sinking fund in the payment of 
interest coupons on bonds which may have been exchanged.for the 
floating debt of said county; to disburse moneys in the contingent 
fond, poor fund, road and bridge fund, road fund, and school fund 
in the manner prescribed by the laws of the territory of Montana; 
and to disburse moneys in the general road fund in the redemption 
of warrants drawn for the repairs of that portion of the Mullen 
road lying between Medicine Tree Hill and the west bank of Big 
Blackfoot river, and upon no other warrants; and the county com- 
missioners of said county are especially prohibited from allowing 
warrants against said general road fund to an amount twenty per 
cent in excess of its estimated revenues for any year. 

Sec. 7. An act entitled “An Act authorizing the county com- 
missioners of Missoula county to apply certain funds of said county 
for a special purpose,” approved February 2d, 1876, is hereby re- 
pealed. 

Sec. 8. Sections 1, 2, and 6 of an act entitled “An Act to 
provide for the payment of the indebtedness of Missoula county,” 
approved January 24th, 1876, are hereby repealed. Section 3 of 
said act is hereby amended so as to read as follows: “SECTION 3. 
Whenever at any time there shall be paid into the redemption fund 
of Missoula county the sum of three hundred dollars, or more, it 
shall be the duty of the county treasurer of said county to give fif- 
teen days notice by publication in some newspaper published in the 
county, if there be one, if none, then by posting written notices 
in three or more of the most publie places in said county, setting 
forth that sealed proposals, directed to him, will be received for the 
surrender of county warrants issued prior to March 1st, 1877, upon 
any fund of the county of Missoula, and that said proposals will be 
received by him until the next regular meeting of the board of 
county commissioners thereafter.” i 

Sec. 9. The county commissioners of Missoula county are 
hereby authorized to issue the bonds of said county in exchange 
for county warrants of any description which may have been issued 
prior to March 1st, 1877, whenever the holder of any such warrant 
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or warrants shall offer to surrender the same in exchange for such 
bonds at a rate of forty per cent discount of the par value of war- 
rants surrenderrd, and forty per cent discount of the interest due on 
such warrants at the time of surrender. All bonds issued under 
the provisions of this section shall be of the denomination of fifty, 
one hundred, and five hundred dollars each, and the faith of said 
county of} Missoula is hereby pledged for the payment of theintérest 
and the redemption of the principal. They shall be redeemable at 
the pleasure of said county after ten years, and become due and pay- 
able thirty years from this date, and bear interest at the rate of eight 
per cent per annum, payable semi-annually, on the first day of July 
and the first day of January, of each year. Ina case where the 
warrants proposed to be surrendered at the discount provided for in 
this section, shall not equal the full amount of the bond for which 
such warrants are proposed to be exchanged, the party in whose name 
¿any such bond is to be issued shall pay, in cash, any such deficiency 
into the floating bond sinking fund of said county. The bonds pro- 
vided for in this section are to be paid without publication or notice. 


bear interest, nor shall any warrant be issued for a larger 
is represented by the par cash value of the article fur- 
nished or services performed, for which such warrant may be drawn. 

Sec. 11} The provisions of section 2, Chapter XCIV., of “An 
Act concerning county warrants, and for other purposes,” approved 
January 11th, 1872, so far as the same relate to the county of Mis- 
soula, are hereby repealed. — 

Sec. 12} For the better government of said county of Missoula, 
it is especially provided that no officer, juror, or witness shall be 
entitled to |\demand, or receive any compensation or fec, except mile- 
age, on account of any services at any preliminary examination, 
coroner’s inquest, or in any action wherein the people of the territory 
of Montana, or the county commissioners of the county of Missoula, 
are parties|to such action, and no mileage shall be-allowed for ap- 
pearance at such examination, inquest, or at the trial of any such ac- 
tion, unless the distance thereto and:therefrom shall exceed five 
miles, and the demand therefor shall have been made in open court. 
And it is further provided, that in every conviction for any criminal 
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_offense, or misdemeanor, in any court in said county, judgment for 
costs shall be entered. against the defendant, as a part of the judg- 
ment of conviction, and a lien shall attach in favor of said county 
to all property, real and personal, of which theaccused may be pos- 
sessed at the time of his arrest, for the satisfaction of any judgment 
that may be had against him. Tt shall not belawful for any court 
in said county to remit any fine or costs to which said county may 
be entitled, or for the county commissioners of said county to re- 
lease any party or parties from his or their obligations on any penal 
or official bond, or from any penalty or damages from failure to 
perform any official duty or contract, or to allow satisfaction of 
any of the demands of said county of Missoula, except by the pay- 
ment of all such demands and bonds in full, and the performance of 
such contracts in accordance with the terms thereof. And, in case 
of the issuance of any bench warrant or attachment against the 
person of any defaulting witness, juror, or person held by recog- 
nizance or bond, to appear, a judgment for the costs of such pro- 
ceeding shall be entered against the person adjudged to be in default, 
and no demand shall be allowed against said county of Missoula 
for such proceeding. 

Sec. 18. No officer of Missoula county shall have E to 
bind said county in any species of indebtedness without authority 
from the county commissioners of said county and in pursuance of 
law. ‘ 

Approved February 16th, 1877. 


AN ACT to change the name of Big Horn county to Custer county. 


Be it enacted by the Legislative Assembly of the oe of Mon- 
tana: 

Secrion 1. That the name of Big Horn oii in Montana 
territory, is hereby changed to Custer county, and the said county 
of Big Horn shall hereafter be known and designated as Custer 
county. 

Sec. 2. That all acts and parts of acts in conflict with the pro- 
visions of this act are hereby repealed. 

54 
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Sec. 3.| This act shall take effect and be in force from and 


by the Legislative Assembly of the Territory of Montana : 

Secrion| 1. That the name of the stream heretofore known as 
the Stinking Water river, situated in and traversing through .the 
county of Madison, in the territory of Montana, is hereby changed, 
and the sanje shall forever hereafter be known as Ruby river. 

Sec, 2. | This act shall take effect and be in force from and 
after its passage. 

Approve February 1th, 1877. 


et 


AN ACT to establish names to certain streams in Deer Lodge county, 


Montana territory. 
Be it enacted by the Legislative Assembly of the Territory of Montana: 

Secrion |l. That the east fork of Flint creek, above its junc- 
tion with Flint creek, commonly called “ Boulder erecek,” shall 
hereafter be |known by the name of Clear creek. 

Sec. 2. What the creek running west from the divide between 
Flint and Stony creeks, and emptying into said Stony creek near 
the most southerly fork, upon the Bitter Root and Phillipsburg 
trail, commonly known as Willow ereck, shall hereafter be known 
as “ Morse’s Fork.” 

Sec. 3. This act to be in force and take effect from and after its 
passage and approyal by the governor. 

Approved |February 15th, 1877. 


——t 


AN ACT to provide for the support and maintenance of the Butte City 
fire department. 


Be it enacted by the Legislative Assembly of the Territory of Montana: 


Section 1} That the county commissioners of Deer Lodge 
county be and they are hereby authorized to levy a special tax, not 
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to exceed one mill on the dollar of the assessable property within 
the limits of the town of Butte, for the support and maintenance 
of -the Butte fire department. 

Sec. 2. That the said county commissioners shall, at their next 
regular meeting in March, 1877, levy said tax for the year 1877, 
and thereafter it shall be levied in the same manner and at the same 
time as are the general taxes of said county. 

Src. 3. It is hereby made the duty of the county treasurer of 
Deer Lodge county to collect said tax in the same manner and at 
the same time as other taxes are collected. 

Sec. 4. This tax shall be known as the “fire tax,” and shall 
be paid by the county treasurer to the treasurer of the Butte Fire 
Company No. 1. 

Sec. 5. That the treasurer of said fire company, before any of 
said tax shall be-paid to him as hereinbefore provided, shall file in 
the office of the county clerk of Deer Lodge county, a bond exe- 
cuted to the board of county commissioners of Deer Lodge county, 
with two or more sufficient sureties, to be approved by said board 
of commissioners, in such penal sum as they may direct, conditioned 
that he will faithfully and honestly pay out and disburse all mon- 
eys that may be paid by virtue of his office, under the order of said 
fire department. 

Sec. 6. It is hereby made the duty of the treasurer of said 
fire company to make a fair, correct, and complete statement of his 
receipts and expenditures, as such treasurer, to the board of county 
commissioners, at their annual meeting, or at sach time as they may | 
direct. 

Sec. 7. That the limits of said town of Butte shall include 
what is known as the surveyed town plat. 

Sec. 8. This act shall be in force from and after its passage. 

Approved February 16th, 1877. s ot 
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AN ACT to amend an act to provide for the support and maintenance of 
the Helena fire department. 


Be tt enacted by the Legislative Assembly of the Territory of Montana: 


Section 1, That section 1 of an act entitled “An Act to pro- 
vide for the support and maintenance of the Helena fire depart- 
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ment,” passed at the eighth regular session of the legislative assem- 
bly of the} territory of Montana, be amended so as to read as fol- 
lows, to-wit: “Srcrron 1. That the county commissioners of 
Lewis and (Clarke county be and they are hereby authorized to levy 
a special tax, not to exceed two mills on each dollar, annually, upon 
all property within the town of Helena liable to taxation, both 
real and personal, for the support and maintenance of the Helena 
fire department.” 

Sec. 2. | All acts and parts of acts in conflict with this act are 
hereby repehled. 

Approved February 16th, 1877. 


* 
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AN ACT to amend the Helena incorporation act, 


Be it enacted| by the Legislative Assembly of the Territory of Montana: 


Section fl. That section 23 of Article VII. of an act entitled 
“An Act to jincorporate the town of Helena,” approved February 
Lith, 1876, be, and the same is hereby, amended so as to read as 
follows: “Sxrcrion 23. This charter shall be submitted to the 
qualified electors of the city of Helena on or before the first Mon- 
day in April, A. D. 1877, and if not then approved, it may be 
again submitted, at such time or times as the commissioners named 
in this act, dr a majority of them, shall direct. Such submission 
shall be at same one convenient place therein, and the ballots to be 
. cast shall have written or printed thereon the words, “For the 
charter,” or the words, “Against the charter ;” and if at any sub- 
missions thereof a majority of the votes so cast shall be “ For the 
charter,” then this act shall be in full force, and the said city be 
deemed an incorporated city hereunder; but if a majority of the 
votes so cast shall read “Against the charter,” then this act shall 
not be operative as incorporating said city, but said city shall 
remain unincorporated until, upon some re-submission of this act, 
the same shal], in the manner herein provided, be approved, 

Src. 2. That section 1 of Article IV. of said act is hereby 
amended so às to read as follows: “Secrion 1, That on the 
third Monday| in May next succeeding the approval of the electors 
of this act, and upon each succeeding third Morday in “May there- 
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after, the annual election shall be held in said city. At said first 
election there shall be elected one mayor for the city and two alder- 
men for each ward, and aé the succeeding elections there shall be 
elected one mayor, and one alderman for each ward. 

Seo. 3. That the original section 23 of Article VII. of said act, 
and the original section 1 of article- VI. of said act, be and the 
same are hereby repealed. - 

Approved’ February 16th, 1877. 2 


—_—_— 


AN ACT to provide for the relief of F. C. Deimling for expenses in rebuild- 
ing the carriage of the 12-pounder mountain howitzer stationed at Vir- 
ginia City, Montana, the property of the territory of Montana. 

Be it enacted by the Legislative Assembly of the Territory of Montana: 
Srecrion 1. There shall be, and is hereby appropriated out of 

the territorial treasury the sum of fifty-eight dollars and seventy- 

five cents, to be paid to Francis C. Deimling, to reimburse him for 
the expenses incurred by him in the rebuilding of the gun carriage 
of the 12-pounder mountain howitzer stationed at Virginia City, 

Montana, thereby rendering said piece serviceable. 

Sec. 2. That the territorial auditor is hereby authorized and 
instructed to draw his warrant on the territorial treasurer for the 
sum named in the first section of this act in favor of Francis O. 
Deimling, to be paid out of any money in the treasury not otherwise 
appropriated. 

Sec. 3. This act to take effect and be in force from and after 
its passage. 

Approved February 3d, 1877. 


mee 


AN ACT for the relief of W. E. Wheeler. 


Beit enacted by the Legislative Assembly of the Territory of Montana: 

` Section 1. There is hereby appropriated, out of the territorial 
treasury, the sum of sixteen dollars and fifty cents, to compensate 
W. F. Wheeler for moneys expended as traveling expenses in com- 
ing from and returning to Deer Lodge City, for the purpose of 
attending as one of the board of canvassers of the vote of 1876. 


Ed 
* 


430 SPECIAL LAWS. 


Sec. 2| The territorial auditor is hereby authorized and 
instructed] to draw his warrant on the territorial treasurer for the 
sum named in the first section of this act, in favor of W. F. 
Wheeler, ¢o be paid out of any money in the treasury not otherwise 


appropriated. 
Src. 3.) This act to take effect and be in force from and after 
its passagg. 


Approved February 14th, 1877. 


Secrioy 1. That the administrator of the estate of John H. 
Rodgers, deceased, is hereby authorized and empowered to sell, in 


Be it enactetl by the Legislative Assembly of the Territory of Montana: 
Secrioy|1. There shall be and is hereby appropriated out of 
the territorial treasury the sum of two hundred and fifty-one dol- 
lars, for printing three hundred pamphlets of the auditor’s and 
treasurer’s reports of Montana territory for the year 1875. 

Sec. 2.| The territorial auditor is hereby authorized and 
instructed tp draw his warrant on the territorial treasurer for. the 
sum. of two|hundred and fifty-one dollars, in favor of J. C. Kerley, 
Hugh McQuaid, and L. F. Lacroix, to be paid out of any money 
in the treasury not otherwise appropriated. 

Approved February 8th, 1877. 
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House Joint Resolution for the relief of Kerley, McQuaid, & Lacroix. 


Resolved by the House, the Council concurring : 


That the sum of sixty dollars be and the same is hereby appro- 
priated out of any moneys in the territorial treasury not otherwise 
appropriated, to reimburse Kerley, McQuaid, & Lacroix for money 
expended by them in procuring copies of the laws of the ninth 
session of the legislative assembly of Montana for publication, and 
the auditor of this territory is hereby authorized to draw his war- 
rant on the territorial treasurer for said sum of sixty dollars. 

Approved February 16th, 1877. 


a 


House Joint Resolution commemorating the death of Col. George A. Custer. 


WHEREAS, In the death of Col. George A. Custer, who fell at the 
head of his column, the army of the United States lost one of 
its most valiant and dashing officers; and - 

WHEREAS, We have a due appreciation of the courage and valor 
displayed by the illustrious Colonel and his.command, while 
defending our borders against the incursions of remorseless sav- 
ages; and 

WxeEreEAS, We cannot show our admiration for the gallant Colo- 
hel and his command more appropriately than by identifying 
his name with the river on whose banks himself and command 
met their tragic fate; therefore, be it 

Resolved by the Council and House of Representatives of the Terri- 
tory of Montana: 

That, in commemoration of the dauntless courage, the disciplined 
valor, and the heroic death of Col. George A. Custer, and his men 
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of the seventh regiment of United States cavalry who fell with 
him in the battle with Sioux Indians, on the Little Big Horn river, 
in the territory of Montana, on the 25th day of June, A. D. 1876, . 
the name of said Little Big Horn river shall be changed to 


Custer’s viver, and the same shall be forever hereafter known as 
Custer’s river. 


Approved February 3d, 1877. 


Council Joint Resolution for the relief of George B. Parker. 


Resolved by the Council, the House concurring : 


That the sum of one hundred and twenty dollars shall be paid 
to George |B. Parker, out of any moneys in the territorial treasury 
not otherwise appropriated, for services as an accountant and expert, 
assisting tlje joint special committee appointed to examine the books 
of the auditor and treasurer, and the territorial auditor is hereby 
required tq draw his warrant in favor of said George B. Parker for 
said sum of one hundred.and twenty dollars. 

Approved February 15th, 1877 


House Joint Resolution of thanks to Joseph P. Woolman. 


WHEREAS, Joseph P. Woolman, Esq., was appoinied by the Presi- 
dent of the United States as United States Centennial Commis- 
sioner for the territory of Montana, and in the discharge of this 
trust he ¢ollected and placed on exhibition at the United States 
centennial exhibition a collection of ores, cereals, cte., from this 
territory, which compared favorably with those from any other 
state or territory; and ; 

WHEREAS, | He managed the affairs of his trust so faithfully and 
economically that he was enabled to and did return to the terri- 
torial treasury the sum of fifteen hundred and sixty-one dollars 
and ten |cents of the amount appropriated by the terr itory ; 
therefore,| be it 
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Resolved by the Council and House of Representatives of the Leg- 
islative Assembly of the Territory of Montana: 

That the thanks of the people of the territory of Montana are : ome 
due and are hereby tendered to Joseph P. Woolman, United States 7 < i 
Centennial Commissioner, for the faithful manner in which he dis- , : 
charged the duties of his position. : ©] 

Approved February 14th, 1877. l 


Council Joint Resolution to provide for the payment of the freight on five x d 
hundred breech-loading Springfield rifle-muskets and twenty-five thou- 
sand centre-primed metallic cartridges. 


Resolved by the Council and House of Representitives of Montana 

Territory : 

That the territorial auditor be directed to draw his warrant on 
the territorial treasury for the sum of one thousand and eighty-one 
“dollars and fifty-one cents ($1,081.51) in favor of B. F. Potts, to 
reimburse him for moneys paid for freight on five hundred breech- 7 
loading Springfield rifle-muskets and twenty-five thousand, centre- | 
primed metallic cartridges (cal. 50), from the United States arsenal 
at Rock Island, Illinois, to Helena, Montana. 

Approved January 26th, 1877. 


House Joint Resolution for the relief of George D. C. Hibbs. 


Resolved by the House of Representatives of the Territory of Mon- 
tana, the Council concurring : 

That the sum of one hundred and fifty dollars shall be paid to 
George D. C. Hibbs, out of any moneys in the territorial treasury 
not otherwise appropriated, for services as clerk of the judiciary 
committees of the house of representatives and council; and the 
territorial auditor is hereby authorized to draw his warrant upon 
the territorial treasurer, in favor of the said George D. C. Hibbs, 
for the said sum of one hundred and fifty dollars. 

Approved February 16th, 1877. \ 
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Housé¢ Joint Resolution to consider civil procedure act enrolled. 


Resolved by the Legislative Council and House of Representatives: 


That the engrossed bill of honse bill No. 59, “ A Bill for an act 
to providelja code of civil procedure in the territory of Montana,” 
which, with amendments of the council, has passed both houses of 
this legislative assembly, and in which, by direction of the house, 
the enrolling clerk has engrossed the said council amendments in 
the presence and under the observation of the house, be considered 
an enrolled bill; and the president of the council and the speaker 
of the house of representatives are hereby requested to sign the 
same as anjenrolled bill. 


Approved February 16th, 1877. 


+ 


Council Joint Resolution concerning printing of report of superintendent 

of public schools. 

_ Resolved bythe Council and House of Represeniatives of the Territory 
of Montana: ; 

That the governor is hereby authorized to have printed for pub- 
lic distribution, five hundred (500) copies of the report, for the years 
1876 and 1877, of the territorial superintendent of public instruc- 
tion to the governor, and that the school law in force at the close 
of the tenth legislative assembly be embodied in the report. That. 
upon the delivery of the same to the territorial superintendent of 
public instruction, he shall certify the fact of such delivery to the 
territorial ahditor, who shall audit the account of the printers of 
said report, and draw his warrant for the amount due in their favor 
upon the territorial treasurer, to be paid out of any money in the 
territorial treasury not otherwise appropriated. 

Approved] February 16th, 1877. 
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Joint Memorial in relation to a mail route from Bozeman City, Montana 
territory, to the city of Cheyenne, in the territory of Wyoming. 


To the Honorable the Senate and House of Representatives of the 
United States, in Congress assembled: 


Your memorialists, the council and house of representatives of 
the territory of Montana, would respectfully represent to your hon- 
orable bodies, that the citizens of the territory of Montana are at 
the present time wholly dependent for mail facilities and means of 
communication with the eastern states upon one mail route, connect- 
ing our settlements with Franklin, in the territory of Idaho, which, 
by reason of the geographical position of our territory, is a very 
circuitous route and inadequate to supply our wants and necessities. 
That the increasing demand for mail facilities, occasioned by the 


% 


rapid settlement of the country, the erection of military posts and’ 


the military operations now being carried on by the government 
along the line of the proposed route, urges more strongly than we 
can the necessity of the early establishment-of said mail route, and 
that a contract be let at the earliest practicable moment, to carry the 
mail over the same, via the points hereinafter mentioned. 

That settlements are now being rapidly made east of Bozeman City 
and Fort Ellis, at Shield’s river, Big Timber, Sweet Grass, Baker’s 
Battle Ground, at or near the cantonment of the mouth of Tongue 
river, and at other points along the line of the proposed mail route. 
` That the country through which said mail route will pass contains 
many fertile valleys, is a fine stock growing country, and is supposed. 
to be rich in mineral wealth. 

That the establishment of this mail route would aid very mate- 
rially in developing said country, and the settlement of the same, 


encouraged and fostered thereby, would do much toward settling the _» 
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Indian question; besides, would accommodate many settlers now 
entirely deprived of mail facilities. That during the past year it 
was with much delay and great expense to the government that mail 
matter of lany kind was conveyed from Fort Ellis to the army in 
the field, gnd this was only done by private and special messengers, 
who were employed for that purpose alone. 

That the establishment of this mail route, as herein pr oposed, in 
addition to the advantages hereinbefore enumerated, would save to 
the government a great distance and considerable time and expense 
in supplying, not only the army in the field, the various military 
posts along the line of said route, but a large portion of eastern 
Montana, 
zens of that portion of the territory. 

That it is the intention of the gentlemen engaged in the business 
of transporting freight from the eastern states to the territory of 
Montana tq ascend the Yellowstone river as far as practicable, dur- 
ing the conting summer, with steamboats laden with goods for vari- 
ous points in said territory. 

That the|road leading from Bozeman City to Tongue river, and 
from thence to Cheyenne, is a good natural highway. That heavily 


is, Shield’s River, Big Timber, Sweet Grass, Baker’s 
nd, the mouth of Tongue river, Deadwood City, in the 
territory of |Dakota, to Cheyenne, Wyoming territory. 
A. E. MAYHEW, 
Speaker of the House of Representatives. 
W. E. Bass, 
President of the Council. 
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Joint Memorial asking that certain portions of Idaho be attached to 
Montana. 
To the Senate and House of Representatives of the United States, in 
Congress assembled: 


We, your memorialists, the legislative assembly of Montana ter- 
ritory, would respectfully represent to your--honorable ‘body, that 
our territory is isolated from all lines of railroads now penetrating 
the Rocky Mountains, by reason of the intervention of large sterile 
tracts of land, which are included within the boundaries of another 
territory, and that in order to encourage capital to invest in any 
railroad enterprise, we will be obliged to enrich another territory ' 
directly with many thousand dollars worth of taxable property to 
develop its resources (if any contained therein), without receiving 
any encouragement or aid directly or indirectly from said territory. 

We would further represent that the soil in the following de- 
scribed territory is barren, mostly covered with sage brush, lava, 
and volcanic rock, possessing little or no advantage to the settler, 
excepting that portion of Lemhi county herein included, the inhab- 
itants of which are separated from their seat of government, by a 
natural barrier impassable a great portion of the year, and whose 
interests and. wishes are in concert with those of your memorialists. 

‘We would therefore memorialize your honorable body to so change 
the boundary line of the said Montana territory as to include within 
its boundaries the territory herein described: Commencing at the 
head of the middle fork of Bitter Root river, running directly: 
south to a point on the forty-fourth parallel of latitude; thence 
southeastwardly to the Eagle Rock bridge, on Snake river; thence 
along the dividing ridge south of the south banks of said Snake 
river, in a southeastwardly direction to the head of Salt river; 
thence along the dividing ridge between the waters of South Snake 
river and those of Green river, Wind river, and the Yellowstone 
river, fo a point on the south boundary of the Yellowstone national 
park, 

- And your memorialists will ever humbly pray. 
A. E. MayHew, 
Speaker of the House of Representatives. 
W. E. Bass, 
President of the Council. 
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cul Joint Memorial in relation to certain territorial officers. ` 


onorable the Senate and House of Representatives of the 
States, in. Congress assembled: 

‘Your memorialists, the legislative council and house of represen- 
tatives, composing the legislative assembly of the territory of Mon- 
tana, world.respectfully represent that there are certain territorial 
officers not designated in the organic act of the territory of Mon- 
tana, which are necessary and essential to a complete management 
and control of the territorial affairs, to-wit: Territorial treasurer, 
territorial] auditor, and territorial superintendent of public instruc- 
tion. That said officers receive their compensation for their ser- 
vices as such wholly from the revenues derived from the people of 
the territary, and are alone responsible to the people of the territory 
for their acts as such officers, and we believe it but a simple act of 
justice that the electors of the territory of Montana should be per- 
mitted to select or elect such officers in such manner as the legisla- 
tive assembly of the territory of Montana might prescribe. We 
therefore parnestly request your honorable body to so amend the 
organic act of the territory of Montana, as to permit and authorize 
the legislative assembly of the territory of Montana to prescribe the 
mode and manner for the election of such officers. 

And your memorialists will, as in duty bound, ever pray. 

A. E. MAYHEW, 
Speaker of the House of Representatives. 


W. E. Bass, 
President af the Council. 


Joint Memorial asking aid to railroads. 


To the Honorable the Senate and House of Representatives of the 
, în Congress assembled: 

orialists, the legislative council and house of represen- 
tatives, composing the legislative assembly of the territory of 
Montana, would respectfully urge upon your attention and favor- 
able consideration» our isolated position, and the strenuous efforts 
we are making to overcome the great disadvantages which that posi- 
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tion necessarily imposes upon us, and to ask your assistance in those 
efforts. ` 

In order to connect our territory with the markets of the world, 
we have granted a subsidy of one million seven hundred thousand 
dollars for the purpose of obtaining at an early day, railroad com- 
munication with the Union Pacifie and Central. Pacific railroads, 
and also a subsidy of seven hundred thousand dollars to haye rail 
communication with the head of navigation upon the Missouri 
river, at Fort Benton; such action appearing to us to be an abso- 
lute necessity to retain and increase our population and industries, 
and to develop our mineral and other varied resources, our opinion 
in this respect being amply sustained by the statistics of Colorado 
and Utah. We are further of opinion that these subsidies are 
granted to our only means of outlet in the reasonably near future, 
the Northern Pacific railroad company having been unable for years 
past, and being now unable, to continue its line towards our border; 
and we submit the value of these roads to the entire nation—in the 
greatly increased development of our great mineral resources, and 
to the government in the greatly reduced expense, both of money 
and time, of the transportation of men and stores to the mili- 
tary posts of the northwest. Within the limits of only three 
counties of our territory, there are already located and owned three 
hundred copper leads, producing ore which yields from twenty to 
thirty-five per cent of copper, and about three thousand silver 
leads, yielding ore of the value of fifty dollars and upwards, per 
ton, about one thousand of which will yield from twenty-five to 
sixty per cent of lead; in addition to a large number of gold bear- 
ing ledges. Much of the ore produced from these ledges, owing to 
its character, has.to be shipped out of our territory for reduction, 
and only 4 small per centage can bear the cost of transportation, 
which is from sixty to seveny-five dollars per ton to New York 
city, besides the ocean freight to Freiberg or Swansea. Even at 
these rates we are precluded from shipping a greater number of tons 
of ore than the number of tons of merchandise that are brought into 
our territory, because we can only ship by the returning empty 
wagons. We think it fair to say, in view of all the facts, that with 
railroad. transportation our production of ores and bullion would 
soon reach from fifty to seventy-five millions of dollars, per annum 
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while our production of hides, wool, and all other articles would be 
correspondingly increased, our populution augmented, and our pro- 
gress toward the dignity of statehood materially hastened. 

In view of the facts above mentioned, and the further fact that 
the aid ted to said railroad by stteelves, amount to twenty-four 
per cent of our present assessed valuation, and remembering that 
your honorable body has heretofore granted aid to enterprises of 
importante, we, your memorialists, most earnestly beg that you will 
assist our| struggling territory in its sturdy efforts to take the rank 
which its natural resources entitle it to, by donating to it the alternate 
sections of land for a distance of twenty miles on each side of the 
line of ok above mentioned railroads, within its border, for the 
purpose of assisting in liquidating the interest and principal of said 
subsidies. 

And we, your memorialists, will ever pray. 

A. E: MAYHEW, 

Speaker of the House of Representatives. 
W. E. Bass, 

President of the Council. 


Council Joint Memorial asking congress to aid the Northern Pacific rail- 
road by reducing the land grant thereto, and issuing United States bonds 
in lieu thereof. 


To the orable the Senate and House of Representatives of the 
United States, in Congress assembled: 


Your memorialists, the council and house of representatives, com- 
posing the | legislative assembly of the territory of Montana, most 
respectfully represent, that whereas the construction of the North- 
ern Pacific railroad at an early day is a matter of great importance, 
not only to the people of the northern states and territories, the east- 
ern and western, the Atlantic and Pacific states, but also to the 
whole Union and the general government; and, whereas, your 
memorialists firmly believe that the construction and completion of 
said railroafl cannot be accomplished within any reasonable time 
without material aid from the general government in a different 
manner from that of the present land grant thereto; and, whereas, 
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your memorialists confidently believe it would be for the interest of 
the United States government, in a financial point, and would have ` 
the effect to cause to be speedily constructed the said Northern Pacific 
railroad by the issue of United States bonds in lieu of the present 
land grant. Now, therefore, your memorialists do most respectfully 
petition your honorable body to reduce the grant of lands ‘to said 
Northern Pacific railroad to the limit of one mile in width on each 
side of the line of said road, and to grant the said railroad, in lieu of 
the grant of land so reduced, the sum of eighteen thousand seven 
hundred and twenty dollars per mile for each mile of said railroad - 
that may hereafter be constructed to fill up the gap and connect the 
constructed. eastern end with the constructed western end of the said 
Northern Pacific railroad. | 

Your memorialists respectfully represent that should your Aono 
able body favorably ‘consider the proposition herein presented, and 
grant the prayer of your petitioners, the government would be tak- 
ing back lands contiguous with and equal to a like quantity of lanp 
for which thé government minimum price is two dollars and fifty 
cents per acre, and paying therefor at the rate of seventy-five cents 
per acre. Further, your memorialists feel assured such exchange 
would result beneficially to said railroad, and eventually be a great 
gain to the United States. Your memorialists do therefore earnestly 
solicit congress to provide Jaws suitable for the early accomplish- 
ment of this object. By so domg your memorialists trust that the 
work of construction on said road would be early commenced and 
` pushed to a full completion within the next.four years. ; 
l A. E. MAYHEW, 
Speaker of the House of Representatives. 

W. E. Bass, 
President of the Council. 


House Joint Memorial in relation to restoring a portion of the Crow Indian 
reservation to the public domain. 


_o the Honorable the Senate and House of Representatives of, the 
United States, in Congress assembled : 
Your memorialisis, the legislative council and house of repre- . 
eal composing the legislative assembly of the territory of 


ca 
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Montana} would respectfully represent to your honorable bodies 


the middle of said stream to the place of beginning, is a rich min- 
eral country, both in placer and quartz mines, embracing Emigrant, 
Bear, and| Cement gulches, together with a number of gold-bearing 
quartz lodes, that are supposed to be rich. 

That these placer mines were discovered, taken up, and worked 


time, and has prevented the working of the quartz mines entirely, 
thereby depriving the territory and the government of a considera- 
ble revenue from that source. 

That, owing to the fact that large game is very scarce, the 
Indians very seldom or never visit this section of country, for any 
purposes whatever. 

That it is still occupied by about one hundred actual and bona 
fide settlers} who are engaged in farming, stock-raising, and mining, 


and who are desirous of obtaining titles to their property, in order 
that they bs erect with safety the necessary machinery to work 
said mines more successfully. Wherefore, your memorialists pray 


that the se¢tion of country hereinbefore designated and described 
be restored to the public demain and declared open for settlement, 
for which ypur memorialisis, in duty bound, will ever pray. 

A. E. MAYHEW, 
Speaker of the House of Representatives, 


W. E. Bass, 
President of the Council. 
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Joint Memorial in relation to the establishment of a branch mint at 
Helena. . 
To the Honorable the Senate and House of Representatives of the 

United States, in Congress assembled. 

Your memorialisis, the council and house of representatives, 
comprising the legislative assembly of the.territory of Montana, 
respectfully represent : l l 

That the yearly increase in the products of the silver mines of 
this territory promises a yield, at no distant day, that will place 
Montana next in rank with the state of Nevada, where capital and 
machinery have contributed so much to the development of her 
vast deposits of ores, believed to be less valuable than those exist- 
ing here. ` 

That enough is already known of the silver belt in Montana to 
establish its great extent and richness, which, when developed, will 
probably prove more extensive and valuable than any in the world. 

That the remoteness of Montana from established lines of ‘rail- 
roads cuts her off from the commerce of the world, and deprives 

‘her citizens engaged in mills and mining of a participation in the 
benefits afforded by these conveniences. ~ 

That the gold and silver yield of the territory of Montana for 
the past two years amounts to the sum of $14,421,979.86. 

That the value of her mines is lessened by exhaustive rates of 
transportation, which preclude from a foreign market her vast 
deposits of low grade ores, and that her mines of a higher grade 
are worked at a still greater disadvantage, from heavy freight 
tariffs imposed upon their silver bullion; and, believing that their 
burden would be lightened, and the interests of the general govern- 
ment promoted, by the conversion of the United States assay office 
at Helena into a branch mint, for the coinage of silver and gold, 
we, your memorialists, pray that you will take such action as will 
secure to the people of Montana the benefits arising from the estab- 
lishment of a branch mint within the territory. And your memo- 
rialists, as in duty bound, will ever pray. 

A. E. MayHew, 

Speaker of the House of Representatives. 
W. E. Bass, 

President of the Council. 


Pa 
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Joint Memorial relating to public lands for school purposes. 


To the Honorable the Senate and House of Representatives of the 

United| States, in Congress assembled > 

Your (memorialists, the legislative council and house of rep- 
resentatives, composing the legislative assembly of Montana terri- 
tory, would respectfully represent : 

That, fully believing that a system of free common schools is 
absolutely necessary to prepare rising generations for the successful 
discharge} of the duties of citizenship, as well as contributing to 
the elevation of character, the prevention of pauperism and crime, 
and promption of the material prosperity of its citizens, the people 


delay in rendering the upper Missouri river more serviceable for 
purposes of commerce, have for a few years past, by placing Mon- 
tana at a| disadvantage, compared with other territories, deterred 
immigration and induced many to leave us for more favored com- 
munities, rendering our burdens heavier to be borne. 


The general government having manifested its intention to foster 
free schools and general education by devoting a portion of the 
public domain to the future endowment of schools and colleges, 
your memiorialists would respectfully represent that, in considera- 
tion of the heavy burdens of pioneering and preparatory work 
devolving jupon the present residents of this territory, in, common 


their population should entitle them to a member of the national 
house of representatives, upon the basis of representation existing 
at the time application is made, has consequently left us little hope 
of escaping the restrictions of our present territorial form of gov- 
ernment for years 10 come. 

Your memorialists therefore pray your honorable bodies, in the 
discharge of their trust of guardianship, to consider the propriety 
of succoring us, in our days of feebleness and greatest necessity, by 


either selling a portion of our school lands, retaining and investing 
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the principal thereof and giving us the interest of the same for the. 
present use of our schools, or setting aside the proceeds of the sales 
of other lands, to a reasonable amount, for the same purpose, wait- 
ing for reimbursement from the sale of school lands whenever it is 
deemed wisest that they should become available for their intended 
use. re 

Believing the subject worthy of your early and favorable con- 
sideration and action, and that the situation and services of the 
early settlers engaged in opening up the public domain to settle- 
ment, and developing the natural resources of the same, entitle 
them to your. favorable notice, your memorialists confidently 
trust the merits of their claim to plead for them. 


A. E. MAYHEW, 
Speaker of the House of Representatives. 
W. E. Bass, 
President of the Council. 
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members, 3. Bills to be presented to, for ap- 


To choos¢ its officers, 2. proval, 4. 
To keep a journal of its proceed- Veto power of, 4: 


$ te sol to try, 2. 

a è of two-thirds nec. | REPRESENTATIVES. See Con- 
— essary td convict, gress, House of Representatives. 

a far jddgment pall extend, | REVENUE. 


Bills for, where to originate, 4 


| 
Í 
1 
| 
To t ings, 3. Compensation of, 8. 
, | May determine its rules, ete., 3. | PRESENTS. 
i wae ma; pe aeu ben of 1. 1. No officer of United States to 
| eee TONE ee z pea accept, from foreign powers, 6, 
ment, 2 E E y 3 
Com x f ; 8. members of congress, o. 
aac : B of poem Dees Of citizens of the United States, 
a When may elect president, 15. a bed ne 
IMPEACHMENTS. 7 Not delegated, reserved, 14. 
i 
t 
E 
t 
| 


Senate may propose amend- 


- 


JUDGMENTS. 
In cases ofl impeachment, 3. ner egn, 4. 

PUDIA ONE rat oer make no law es- 
How vested, 9. hing, T 


To what s 


All Spi ea E case ofi ais 
peachme ried by j 1 
Judicial po | er uted th 


JURY. 
Right of trihl by jury, 10, 14. 


es OF pee UNITED 
STATES. 
pote power to try impeachments, 


How composed, 2 


i 
l 
i 
extend, 10. ` | 
| 
Shall be judge of its members, 3. 
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SENATE— Continued. STATE— Continued. 
Who may be members of, 2. No new state erected out of old 
Vacancies in, how filled, 2. without consent, ete., 11. 


Trials of impeachment by, 2. 
To keep a journal of its proceed- | SOLDIER. 


ings, 3. In time of peace not quartered 
To Toa rulesofitsproceed- | of ve without consent 

ings, 3. ; yoe 3 

In time of war, as prescribed b 
SENATORS. OF THE UNITED law, 13. ai s 
3 + 

‘Who may be a senator, 2. SEARCH AND SEIZURE. | 
How chosen, 2, Right of people against, 18. 
Terms of office, 2. TRIAL BY JURY. * 


Classification of, 2. ; 
Compensation. of, 3, Pra OI 
Disqualified during term from | TRIAL. 

holding office, 4. Accused’s right to speedy trial, 


SLAVERY. > 


Abolished in the United States, acer ety reer 
suance of law, 6. ; 


TREASON AGAINST UNITED 
STATES. 


What deemed, 10. - 
Effect of conviction for, 10. 


STATE. 
Not to make treaty of alliance, 6. 
„ Not to lay imposts of duties, 6. 
Not to grant letters of marque, 6, 
Not to coin money or emit bills 


of credit, 6, | UNITED STATES OF AMERICA. 
Not to ee obligation of con- | See Constitution, 

ey ae VACANCIES 
Not to lay duty of tonnage, 7. rae 5 on 
Not to keep troops or ships of ee of any state 

war, 7. > Pes 
New states, how admitted, 11... {| VICE-PRESIDENT OF THE 
Powers not delegated reserved, UNITED STATES. 

14. . General duties and powers of, 2. 


INDEX. gs 


TO THE 


i ORGANIC ACT OF MONTANA TERRITORY AND THE ACTS 
| AMENDATORY THERETO. 


See mee See ee 


` CHIEF JUSTICE. 
Tiow appointed, $ 25, % 11. 
Oath of office, 25, 4 11. 
‘Term of office, 93, 29. 
ey of, 26, 2 11. 


Amendatory organic act, p, 29. 


snd act, p. 18. 
Amendment of January 28d, 1873, 


1. Salary of increased, 30, 2 3. 

| APPEALS. 3 _ See Supreme Court, > 
From supreme court, 23, 29. a 

l From district courts, 93, 3 9. CLERKS. 

i From probate courts, 29, 2 2. Of s aT court, how appoint- 

i ed, 23, 29. 

j 


Duties and powers, of, 23, 3 9. 
Fees of, 24, ¢ 9. 

Tenure of ‘office, 2 93774 9. 

Of district cone how appoint- 


APPORTIONMENT. 
See Legislative Assembly. 
How made, 30, 2 5. 


ed, 23, 29 
Tenure of office, 93,29. 
Fees of, 24, 2 9. 


Term) of office, 23, 2 9. 
Salary of, 26,211. CONGRESS, 

Salary of, increased, 30, % 3. See Delegate to Congress. 
See preme C ‘curl. CoU NCIL. 


l ATTO NEY, UNITED STATEN. * Number of members, 20, 2 + 


Term) of office, 24, 3°10. 
How appointed, 95, 211. 
Duties of, 24, 2 10. 

Fees and salary of, 24, Z 10. 


Qualifications Ree a, F} d, 

How elected, 2 

Vacancies, oe ‘Bied, 21, 34. 
Compensation of, 26, 2 11. 

To choose its own officers, 26, #11. 
See Legislative Assembly, 20, 4 +. 


COURTS. 
See Supreme Court. 
See District Court. 
See Probate Court, 
See Justice of the Peace. 


DELEGATE TO CONGRESS. 
How elected, 29, 3 13. 
Qualifications for, 29, 213. 
Term of office, 29, 2 13. 

Rights and privileges of, 29, 213. 


ai 22,3 6. 
Whe become law withont gov- 
ea ernor’s approval, 32,3 8. 
BOUNDARY. 
| Of Montana, 18, 2 I. 


CAPITAL OF TERRITORY. 
How located, 27, 2 12. 
l How changed, 27, 212. 


e omone 
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DISTRICT COURTS. ‘ JUDGES OF SUPREME COURT. 
By whom held, 23, 2 9. See Chief Justice and Associate 
Jurisdiction of, 23, ¢ 9. Justices. ` 
Appeals eae writs of error from, JURISDICTION. 

Times and places of holding, 30, Of supreme court, 28, 


29. 
Of district courts, 23, 3 9. 
Of probate courts, 23, 2 9. 
Of justices’ courts, 23, 7 9. 
JUSTIGES-OF THE PEACE. 
Jurisdiction of, limited by law, 


@ 4. 
Judges of, how assigned, 30, 3 4, 
Judges of, where to reside, 23, 2 9. 


EXCEPTIONS. See Appeals. 


EXECUTIVE. See Governor. 28, 3 9. 
ELECTIONS. See Voters. LANDS. 


To be pela as prescribed by law, 


For delegate to congress, 27, 313. 


FEES. See Clerks. 
GOVERNOR. 


Term of office, 19, 2 2. 

How appointed, 25, ¢ IL 

Duties and powers of, 19, % 2. 

When. secretary of territory to 
act as, 20, 2 3. 

Where shall reside, 19, 2 2. 

Legislative power of, 20, 2 4. 

Veto power of, 22, 2 6. 

To appoint certain officers, 22, ¢7. 

Oath of office, 25, 3 11. 

Salary of, 25,¢11. . 

When bills become law without 
signature of, 22, 2 6. 

When may call session of legis- 
lature, 27, % 12. =" 

Ad under amended law, 32, 


See Legislative Assembly. 


HOUSE REPRESENTATIVES. 
Number of members of, 20, 2 4. 
How elected, 21, 2 4. ; 
Qualifications of, 20, 3 4. 
Vacancies in, how filled, 21, 2 4. 
To choose its own officers, 26, 2 


11. 
Members, where to reside, 20, ¢ 4. 
i bapa of members of, 26, 
1 


Compensation of members under 
amended law, 31, 32, 3 2. 
See Legislative Assembly. 


JUDICIAL, DISTRICTS. 


Territory divided. into, 23, 2 9. 
Defined by supreme court, 36, 3 4. 


JUDICIAL POWER. 
In what courts vested, 23, 2 9. 


What lands appropriated “for * 
schools, 27, 2 14. 


LEGISLATIVE ASSEMBLY. 
Powers vested in, 20, ¢ 4. ; 
Subjects of legislation, 21,22, ĝ 6. 
Of whom consists, 20, 3 4. 
Number of members of, 20, 3 4. 
Compensation of, 26, 2 11. 
Compensation of, under amend- 

ed law, 32, 2 2. - 
Apportionment for, 20, ¢ 4. 
Officers of, 26, 3 11. 
Officers of, under under amend- 
ed law, 32, 3 2. 
ae of officers of, 26, 
il. 
Compensation of officers under 
amended law, 32, 3 2. 
Sessions, when held, 26, 3 11. 
Sessions limited, 31, ¢ 1. 
Not to grant private charters, 29, 


Abr Aneta aiden ny Hk AMY 1A ind ttt atk Jai, nga My mh ow NEM Let Aamo ai tare on 


ret] 


May pass general incorporation 
acts, 29, 2 1. 

Functions of, revived, 30, 2 5. 

Members of, not to hold office 
when, 22, 28, 2 8. 
See Governor. 


MARSHAL, UNITED STATES. 
How appointed, 24, 2 10. 
Term of office, 24, 2 10. 
Fees and salary of, 24, ¢ 10. 
Duties of, 24, 2 10. 


OFFICERS. - 

What to be elected, 22, 2 7. 

What to be appointed, 22, ¢ 7. 

Appointments, how made, 22, 3 7. 

To take oath of office, 25, 2 11. 

Of legislative assembly, 26, 2 11. 

Of legislature under amended 
law, 32, 2 2 

Disbursing officer to give bond, 
28, 2 16. 


Of co ny 32 22, SAT T. 


PROBATE COURTS, 
J E ae of, limited by law, 
Juris iction of, defined, 29, 3 2. 
Denied chancery powers, 39, $2. 
Appedls from, 29, ¢ 2. 


SEAT OF GOVERNMENT, 


Q7, 2 14. 


SECRETARY. 
How appointed, 26, 211. 
Term pf office, 19, 2 
Duties and powers, 20, ¢ 3. 
When/to act as governor, 20, 23. 
Oath af office, 25, 2 11. 


De 


| 


Lia epea i mee e 


To ree rd certificates of oaths of 


certain officers, 25, 2 11. 
Salary] of, 26, 211. 
nedor ot under amended law, 
Duties 


gli. 


as disbursing officer, 26, 


AMENDMENT OF 


Act fixing compensation of mem- 
bers ahd officers of legislative 
assembly and of Surge and 
secretary, 31, 32, 3¢ 1 

se a f legislature Tinted, 31, 

L 
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SECRETARY — Continued. 
To give bond, 28, 2 16. 


SLAVERY, 
Prohibited, 2°, 2 


SOIL. 
Primary disposal of, 22, 2 6. 
SUPREME COURT. i 
Of what shall consist, 23, 72., 9. 
Terms of, 23, ¢ 9. 
When held, 25 „49. 
Shall appoint its clerk, 23, 49. 
Appeals from, 23, ¢ 8. 
SURVEYOR-GENERAL, 
How appointed, 24, 2 10, 
Office, where located, 25, 2 10, 
Duties and powers of, 25, 2 10. 
Compensation of, 25, ¢ 10 
TAXES. 
v nited sates property exempt, 


Nonresidents not more than res- 
idents, 22, 2 6. 


- VOTERS. 


® 
$ 
H 


Qualifications of 21, ¢ 5. 


WRITS OF ERROR. 
See Appeals, 


JANUARY 23, 1873. 


Compensation of members and 
ofticers, 32, å 3 


Salaries of governor and secretary, 


Way 


Limitations of act, 32, 3-4 
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ACTION— Continued. 


ABATEMENT, Concerning real property, 188, 24 


Actions not to abate by death, 
marriage, ete., 43, ee 


ACCOUNT. 
Limitation of action upon, 49, ¢44 
Eo ôf, need not be set forth, 


Current, limitation of action, 50, 


Open, 49, & 44. 


ACCOUNTS. 7 
Statement of items, 64, 3 99. 


ACKNOWLEDGMENT, 
Of conveyances, 174, ¢ 507, 


ACTS. 
Code of civil procedure takes 
effect, 215, 2% 274, 275. 


ACTION. 

One form of, 40, x T 

Parties to, 40, % 2. 

Real party, in interest fo prose- 
gute, 40, 2 4 

Fori injury to child, 42, 213. 

pou causing death ‘of adult, 42, 3 


Parties interested joined as plain- 
, tiffs, 42, 2 15. 
For Pooma of real property, 
42, T 
Abatement of, 43, 3 22, 
ie ages may be commented, 45, ay 


Against sureties on bail bond, 71, 


In replevin, 77, ¢ 160 
For injunction, 79, PA 170, 171. 
To DR mortgage, 135, @¢ 346- 


For nuisance; 187, 3 349.. 
For waste, 137, 2 350. 
For trespass on timber, 137, ¢ 351. 


| 
| 


4 
$ 


maaa 


i 
| 
| 
i 
} 


For partition of real propert 

For par ie 3 real property, 

180, 22 364 Bee 

For a of office, 148, 32 
397-404. 

ae as of agreed case, 162, 2 


“ ‘Vacancy in court not to affect, 


174, ¢ 508. 
A t sheriff on indemnifying 
ond, 176, 3 516. 
When judge not to preside, 179, ¢ 


For discovery, not allowed, 208, 2 
647. 


ACTIONS, 


Where tried, 51, 2% 56-63. 
Same concerning real property, 


In county where cause arose, 51, 
57. 
For causes against county, 52, 258. 
In other cases, 52, 4 59. 
In case county is attached to an- 
other for judicial purposes, 52, 


Where suit is a in wrong 
county, 53, ¢ 61 
Change of venue, 58, 22 62, 63. 
Transfer of papers and jurisdic- 
tion when venue changed, 53, 


ëd, 
Effect of judgment on real estate 
in another county, 54, § 65. 
Manner of commencing, 54, 2 66, 
Endorsement of complaint, sum- 
mons, 54, § 67. 
The summons, “with contents, 54, 


ates summons, 55, ¢ 69. 
Aig of pendency of suits, 55, ¢ 


= 


+ 
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ACTIO} GaBe aati 
Service and return of summons, 
71, 74. 
nee hen one joint defendant 
served, 56, 3 Zo. 
mon f service of summons, 58, 


ghia 4 


ONS. ` 
Against party litigant, 496, 3 602, 
{See Evidence, Witnesses.) 
apyene PARTY. 
May be examined, 208, 2 G48, 
Re ost to testify, 208, 3 650, 
Adverse possession, AG, 3% 32-37, 
(See Limitations.} 
AFFIDAVIT. 
For pn lication of summons, 57, 
10. 
Of service of summons, 48, 2 76. 
Verifying pleadings, 62, 2 g4. 
For reyovery of personal prop- 
erty, 
For arrest of defendant, G0, 2121. 
Of sureties for arrest, 69, 3 122, 
Copy t defendant arrested, G9, 3 


satefor reduce bail, ae 


, 20, " 8. 

obate Practice alct.} 
Í 
i 
t 
f 
j 
| 
! 
i 


m “and delivery, 75, 3155. 
In atta ent, 82, § 179. 
To substitute one defendant for | 
another, 44, 4 23. | 
For change of venue, 53, ¢ 61. f 
On Bane on for new ‘trial, 112, 2 | 
BeforeSwhom made, 174, 2 507. | 
When valid without title, 177, 2 | 


4 sureties, 177, 3 528. | 


CIVIL, PROCEDURE, 


AFFIDAVITS IN GENERAL, 
Before whom taken in territory, 
208, 2 651. 
Taken out of the territory, 208, ¢ 
302. 
Te ven in foreign country, 209, 3 
65 


Authentication of, 209, 3 654. 
Filing and evidence of 209, 3 655. 
(See Bvidence, Witnesses,) 


AFFIRMATIONS, 
Form of, 215, ¢ 673. 
tSee Oaths.) 
AGENT, 
When may he arrested, 68, 3 119. 
Of baat, contracts of, 90, 3 ‘204. 


AGREEMENTS. 
Construction of, 197, 3 610. 
{See Contracts, Vriten Instrum ents) 


ALLEGATION. 
When deemed admittedin plead- 
ing, 65, 2 107. 
What deemed material, 65, 3 108. 
eek material to be proven, 199, 
621. 


Ey Wee to correspond with, 199, 
522, 
HUD party to prove afirmative, 
00, § 623. 


ion Pleading. } 


ALIAS SUMMONS, 
Tssuance of, 55,2 69. 


ALIENATION, 
ee not to affect claimant, 189, 


Voy 


AMENDMENT, 

Where tae) varies from lea: 
ing, G6, 2 110. 

OF pleadings, 06,148 110-114. 

Of pleadings when the defend- 
ant’strue name is discovered, 
G7, af 116. 

tSee Pleading.) 


AMENDMENTS, 
By Ti st on appeal, 154, 3 


When deemed waived, 154, 3 420. 
(See Pleading.) 
AMENDED COMPLAINT. 
How served, 59, 185. _ 
ANSWER. ` 
To complaint, 58, 2 81. 
What to contain, 61, ¢ 89. 
Demurrer to, 62, 390. 


L 
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ANSW ER— Continued. 
Containing new patter, 62, 3 92. 
Verification of, 62, 
Denying g Conutnorces be written 
statement, 63, ¢ 95. 
Sham, stricken out, 64, 2 99, 
In libel or slander, ” 65, "4 106. 
we injunction ‘allowed after, 
Of now party to suit, 5 4 27, 
Default for want of, 9 236. 
Of judgment debtor, tS 49 388. 
Of judgment creditor, 183,72 389. 
In suits for par tition, 141, 2 370. 
In writ of mandamus, 183, 2 554. 
(See Complaint, Pleading.) 
su plemental, 65, ¢ 109. 
See Amendments.) 


APPEAL. 
From judgment in agreed case, 
168, 2 497. 
From decision of court on award, 
For writ of certiorari, 181, 2 ‘546. 
(See Courts.) 
APPEALS IN GENERAL. 
Review of order or judgment, 
149, 2 405, 
Order | ‘vacated or modified, 149, 


Who may appeal, 150, ¢ 407, 

Cases where same may be taken, 
150, 2 408. 

How ‘taken, 150, 340 

Uriona on, 150. 3-410; 153, 

Stay of of PXegution, 151, 3411; 152, 

rim fragment in replevin, “151, 

Where execution orders convey- 
ance, 151, ¢413. 

Where security, dispensed with 
or limited, 152, 3 415. 

a) ustification of sureties, 153, ¢ 


417. 
Statement and amendments, 154, 
3 419, 


Same, when waived, 154, #420. 
Extension of time for, 155, $421. 


Statement settled and authenti-- 


cated, 155, 3 422, 
Copy oi of statement annexed, 155, 


when copy of affidavit annexed, 


Transcript, 155, 3 425, 
Effect of dismissal, 156, 2 426. 
Whatmay bereviewed, 156, 3427, 


2 
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APPEALS IN GENERAL— Con- 
tinued. 
Powers of appellate court, 156, 


8 
Of the hearing, 157, ¢ 429 
Entry of judgment, 157, 3 430. 
(Sée Courts.) 


APPEALS....FROM PROBATE 
COURTS. 


Gases in which token, 158, 3 482. 

Time in which takon, 158, 3 433. 

Hearing of, 158, 2 48 

In civil actions, 158, f 485. 

Time of taking, under last sec- 
tion, 159, 2 436. 

Manner of taking, 159, 3 437. 

Undertaking on, 159, 2 438. 

Undertaking for’ costs, 159, 2 439. 

J ustification of sureties, "159, è 


_ Transcript, 160, 3 441. 
Stay of proceedings, 160, 2442. 
When appellant not to recover 
costs, 160, 244 
Case tried de none, 160, 2 444. 
Sheriff to execute process, 160, 3 


445. 
(See District Court.) 
APREATS TS. FROM DISTRICT 


Cases when allowed, 157, 2 431. 
(See Supreme Court.) 


APPELLANT. ` 
Wishing statement on ‘appeal, 
154, F419. 


APPELLATE COURT. 
What may review on appeal, 156, 


powers of on appeal, 156, ¢ 428. 
{See Supreme Court, District 
Courts. 
APPLICATION. 
Of persons interested to be made 
party, 45, ¢ 
For d discharge of prisoner, 74,2 


After order refused, 179, @ 544. 
For writ of certiorari, 180, 3 538. 
To réduce or vacate order for 
bail, 73, 4 148. 
(See Complaint, Petition.) 
APPOINTMENT. 
Of receivers, 93, 3 222. 
APPORTIONMENT. 
Of expenses in partition, 144, 2 


ARBITRATIONS. 

wee: ssion of controversy, 163, 

Same n writing, 164, 2 460. 

Mey Be e made order of court, 164, 

Powers of arbitrators, 164, 2 462. 

ee me duty of tabitrators, 
164, 12 

Of thi award, 164, 2 464 

award vacated, 165, % 465. 
modified or corrected, 

2 460. 

ge “from decision of eourt as 

yard, w, 2 467. 


65, B 468. 
ATORS, See Arbitrations. 
AND BAIL, 68, 22 118- 


When persons may be arrested, 
88, 3% 118, 119. 


When made, ae security, 69, 2 

1271. 

Affidavits of sureties, 89, 4 122, 

Form of order, 89, 2 123 

Order hnd affidavit delivered to 
sheriff, 69, 2 124. 

Duty Ha sherif in making arrest, 
69, 2 125. 

Discha ge of defendant, 220, % 126. 

Bail, how given, 70, 2 127. 


Suretie may surrender defend- - 


, 128. 
Mannet of surrender, 70, ¢ 129. 
Action peainst bail, 70, 4 130, 
Bail, how exonerated, 71, 2181. 
Returnlof order and obj ection to 
bail, 71, ¢ 132. 
J ustific ition of sureties, 71, 2 138. 


Manne "of justification, 72. 2 135. 
ANowance of bail, 72, 2 138. 
Deposit) of money in place of 


b 2,218 
Mone le posited paid into court, 
72, ¢ 


ae sin of bail for ace i 


ĝ 

at of sheriff as bail, 73, 2 
Hi. 

Proceedings against sheriff in 


such dase, Saa 3 142 
Motion to vacate order or reduce 
bail, 78, ¢ 143. 
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ARREST-AND BAIL— Continued. 

When-order vacated or bail re- 
duced, 78, ¢ 144. 

Discharge of defendantin prison, 


+, g L 
Application for discharge, 74, 3 


Notice of application, 74, 2 147. 
nee for discharge, Th, g 


Oath „upon discharge, 74, 3 149, 

Order for discharge, 74, 3 150 

When prisoner may ale “for 
discharge, 75, 7 151. 

Effect of discharge, 75,8 152. 

Plaintiff may discharge prisoner, 
75, 4 158. 


t ASSAULT, 
i Limitation of action, 49, 2 44. 


ASSESSMENT. 
In eminent domain, 193, 4 590. 
Measure of dumages, 194, 2 591. 


ASSIGNEES. 
Actions by, 40, 2 5. 


’ ASSOCIATES, 
: Summonsagainst under common 
: name, +, "3 25. 
{See Joint Debtor.) 


i 

ATTACHMENT, 82, 2% 179-208. 
; « When may be “issned, 82, @ 179. 
- Undertaking, 82,41 180. 
In case debt not due, 83, 7181. 
Writ of, 33, 2 182. 
Property liable, Sd, å 183. 
; Writ, how executed, 84, 2 184. 
* Record of property ‘attached, 85, 
: 1 


5. 
-Garnishment, 85, 2 186. 
Liability of garnishee, 85, 2 187. 
Examination of garnishee and 
` defendant, 86, 2188 
greet and return of prop- 


Sn 86, 4 189 

Perishable property, 86, 2 190. 
ea Di claimed by third party, 
Satisfaction of judgment, 87, 3 


| Collection of balance, 87, 2 ie 


ht hme Ap emt A ne vr 


Suit on nnderta pe 2 194 
Discharge of, 88, 2 195 

Release of property, 88, 3 196. 
Undertaking for re ease, 88, 2197. 
Motion to discharge, 80,4 198, 
Motion, how opposed, 89, 4 199. 
Discharge on motion, 89, 3.200. 
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ATTACHMENT — Continued. 
Return, of writ, 89, 2 201. 
When lien accrues, 89, 2 202. 
Undertaking on appeal, 182, 2415. 
Sale of property before judg- 
ment, 177, 2 524. 


ATTACHMENT BOOK, 89, 2 202. 


ATTACHMENT OF BOATS. 
For what boats attached, 90, 3 204. 
Claims which ure liens, 90, ¢ 205. 
Priority of liens, 90, 3 208, 
Limitation of actions, 91, 3 207. 
When lien attaches, 91, ¢ 208. 
Raft—liability of, 71,7209. 
Complaint and warrant, 91, 2 210. 
Description of boat, 91, $ 211. 
Summons, 91, ¢ 212. 
Who may serye summons, 92, 

213. 

Defence of suit, 92, 2 214, 
Discharge of boat, 92, ¢ 215. 
Execution avainst boat, 92, 2216. 
Sale under execution, 92, ¢ 217. 
Sale of fractionyl interest, 92 ¢ 


Action by plamtiff, 92, § 219. 
Name of bout, 92, ¢ 220. 
ATTORNEY. 
May demand possession in claim 
and delivery, 76, ¢ 150. 
Service of papers upon, 166, 22 
474, 475, 
Compensation of, 168, ¢ 481. 
Attorney not to act as, 179, 44581- 
583, 
Communications made to, 203, 3 
629, . 
AUTHENTICATION. 
Of affidavit taken out of territo- 
ry, 209, 3 654, 
(See Acknowledgments.) 


AWARD. 
May be made order of court, 164, 


-To be in writing, 164, 2 464. 
May be vacated, 165, 3 465. 

‘Modified or corrected, 165, 2 406. 
(See Arbitrations, Referee,) 


B. 


For discharge of defendant ar- 
rested, 71, ¢ 128. 

Same, how given, 71, 2 127, 

May surrender defendant, 71, 2 
128. 

Manner of surrender, 71, 3.129. 


ne 
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BAIL— Continued. 
Action against, 71, 2180. 
How exonerated, 71, % 181. 
Plaintiff may object to, 71, 2 132. 
Justification of, 71, 4 183, 
Qualifications, 71, ¢ 134. 
Proceedings to justify, 71, ¢ 185. 
Allowance by court, 72, 2 136. 
Deposit of-monëy in place of, 72, 

7 ‘ 


Liability of sheriff as, 78, $141. 

In case of contempt of court, 187, 
4308. 

Arrest for contempt, 187, 2 569. 

Release in such vase, 187, 4 570. 


(See Arrest and Bail.) 1, 
BANKER. 
Action for money deposited with, 
LD, 2 46. 
(See Limitations.) 
BAR. 


To counter-claim, 61, 4 89. 
{See Limitations.) 
BIDDER. 
At public sale under execution, 
127, $ 824. 
BILL OF EXCHANGE.. 
Of set-off when assigned before 
due, 40, % 5. 
Effect of payment on, 51, 2 54. 
Presumption when protested, 
199, 2 619. 
(See Contracts, Promissory Notes.) 
BOATS, 
For what may be attached, 90, 2 


(See Attachment of Boats.) 
BOND. {See Bail, Undertaking.) 


C. 


CALENDAR. a 
Causes plaved upon, 95, ¢ 242. 
CAUSES. 
What may be united, 59, § 84. 
See Actions.) 
CERTIFICATE. 
Of service of sunimons, 58, 22 
76, TT. 
Of sale of personal property, 128, 
3% 327,328, ` 
Of sale of real estate, 128, 3 329. 
Of clerk to judgment on appeal, 
157, 2 430. 


CERTIORARI, 
When writ granted, 180, 3 527. 


* = 


ae BT) 
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CERTI RARI— Continued. 
App pli tion for writ, 180, 2 538 
rit—how directed, 180, 3 539, 
Writ—what to command, 180, 3 


540. 
Stay of proceedings on, 180, D4 SAL 
Wzrit—how served, 180, @ 542 
Review upon writ, 180, 3 543. 
Return of writ, 181, 3 BAA, 
Copy of Judgment to inferior tri- 
pundl, 181, 


Of jurors, 109, 2 248, 

Grounds of, for cause, 100, 2 249. 
For cause, how tried, 101, "3 250 
Order of, 101, 3 251. 

Vacancy "filled after, 101, 3 25 

(See Jurors.) 

Change of venue, 53, 22 60-64. 


N. 
“When hotallowed to testify, 208, 
3 628 


iN. 
Of one form only, 40,2 1. 
Designation of parties, 40, g 2. 
Prosecuted by, real party in in- 
terest, 40, § 4. 
woes: vs to make new party, 
aif. 
By assignee, 40, 2 5. 
By exe utor or ‘trustee, 40 3 6. 
By married woman, 4l, 27. 
Right of wife to defend, 41, 3 8. 
Infant, yy guardian, 41, 39. 
Unmat ied woman forseduction, 
41 1. 
By parent or guardian for seduc- 
tion, 41, 3 12. 
For inj 


4 
For causing death to adult, 42, 3. 


14. 


| 
r 
al 
| 
| 
l 
| 


CIVIL ACTION— Continued, 
Who joined as plaintiffs, 42, 215. 
Who joined as defendants, 42, g 


For possession of real property, 


Joinder of parties to determine 
title to real estate, 48, 318. - 
Joinder of plaintiffs or Aefend- 

ants, 43, 2 19. 
Joinder of parties in severalty, 


Of ARA jointly and severally, 
21. 


Abatement of, 43, 4 22. 

Limitation of, actions for, 45, 
chaps. 1-3. 

Place of trial, 51, title 4. 

Manner of commencing, 54. title 


of the pleadings, 58, chaps. 1-8. 

(See Arrest and Bail, Claim and. 
Delivery, Actions, Tr ‘njunctions, At 
tachment.) 

City—how Summoned, 5 56, 3 72, 


CLAIM. 
By third party i in claim and de- 
livery, 79, 2 168. 
BY third party i in attachment, 89, 


Of property of jug meg debtor 
by third party, 1 


2, | OLAM AND DRGIVRY, 154, 
personal property, 
Affidavit for, 75 2 158 155 
Duty of sheriff, 76, 4156, 157. 
Exception to sureties, 76, 3 158. 
, Return of property, 77 2 "159. 
“Injury to property while de- 
tained, 77, 
Sale of Proveri 77, 2 161. 
Discharge of undertaking g, 77, 3 


Return of property to defendant, 
78, 3 163. , 
Justification of sureties, 78, 2 164, 
Qualification of sureties, 78, 2165. 
Duty of sheriff it property con- 
How sherik to k t 
ow she to kee roperty, 
78, 2 167. p property 
Claim by third person, 79, ¢ 168. 
et of notice and afidavit, 79, 


CLERGYMEN. 


- Communications made to, 208, K 


629. 


INDEX TO CODE OF CIVIL PROCEDURE. 459 


CLERK. : a 
we to transmit papers, 53, 2 


Duty, when judgment affects real 
estate in other county, 54 ¢ 65. 
Duty in taking bail, 72, 43 135-6. 
Duty in drawing jury, 99, 3 246. 
Buty. on receiving verdict, 104, 2 
Toe record of verdict, 106, 2 


To, Keep judgment book, 115, 2 


Keeper of seal of court, 174,2 511. 

When to adjourn court 175, 4 514. 

To cy register of actions, 176, 
I7 


A f 
aon affidavits. ete., 208, 2 


CLERK OF SUPREME COURT. 
Entry of judgment by, 157, 2530. 


COMPLAINT. 

In case of interpleader, 44, @ 24. 
To make new party, 45, 2 27. 
Por ropncemeat of action, 54, 3 


How endorsed, 54, 4 67. 

What must contain, 59, 2 $3. 
Causes of action united, 59, 2 84. 
Verification of, 62, 4 94. 
peat of real property, 64, 


In pleading judgment, 64, 3 101- 


Of conditions precedent, 64, ¢ 102, 
Statute of limitations, 64, ¢ 103. 
Private statutes, 65, ¢ 104. 
- In libel or slander, 63, 2 105. 
Supplemental, 65, 2 109. ~ 
Designation, if defendant’s true 
name unknown, 65, 2 116. 
For injunction, 79, 3171, 172. 
Copy. served in such case, 79, 3 
For attachment of boat, 91, 3 210. 
ei enon of real estate, 140, 
For usurping office, 148, ¢ 399. 
In proceeding in eminent do- 
main, 192,¢586. . 
(See Answer, Demurrer, Pleading.) 


COMMISSIONER OF DEEDS. 


ra taken before, 208, 2 


COMMUNICATIONS. 


eke 


COMPROMISE. 
Offer of, by defendant, 163, 2 458. 


COMPUTATION. 
Of time, 176, 2 519. 


CONDEMNATION. 
gar of eminent domain, 195, 


CONFESSION. ies 
Of judgment, 162, 3 452-454, 


ade to a clergyman or pries 
208, 2 629. i 


CONSTRUCTION. 
Of pleadings, 64, 3 98. 
Or Sercomant or contract, 197, ¢. 
10. 3 
Language of writing, 198, 3 611. 
Duty of judge construing statute 
or writing, 198, ¢ 612. 
As to intention of legislature, 
198, ¢ 613. 
As to circumstances under which 
instrument made, 198, ¢ 614. 
(See Contracts, Written Instru- 
ments.) 
CONTEMPT.” 
. Making second application for 
___ order, 179, 3% 534, 535. 
What shall be deemed, 185, 3 556. 
For detaining real estate against 
order of court, 186, 3 567. 
Committed in presence of court, 
186, 3 568. 
Proceedings to punish, 187, 2 568. 
Warrant of arrest for, 187, 3 569. 
Release of prisoner, 187, % 570. - 
Return of writ, 187, 3 571. 
Hearing charge, 187, 2 572. 
se ae and. fine, 188, 22 573, 


Imprisonment for, 187, ¢ 574. 

teen offence indictable, 188, 2 

When defendant fails to appear, 
188, ¢ 576. 

ma -for non-appearance, 188, 


J udgment final, 188, 3 578. 
(See Courts.) 


CONTENTS. 
Of writings, evidence of, 197, 2 


(See Written Instrumenis.) 


wae deemed privileged, 203, ¢ | CONTINUANCE. 


Made to public officer, 204, 2 630. 
3 i 


Motion for, 99, 3 244. 
Depositions in case of, 99, 2 245. 


Gece, | era tee ey 


ARS wae oe 


ion of action, 49, 33 41, 44. 
Effect pf payment upon, 51, 3 54. 
Construction of, 197, ¢ 610. 
(See imitations, Written Insiru- 
ments.) 


CONTRIBUTION. 
B n judgment debtors, 131, 
Notice jof claim for, 182, 2 337. 
(See Joint Debtor) 


CONVEYANCE. 
Wier execution orders, 151, 2 
Acknowledgement of, 174, § 507. 
Mortgage not deemed, 139, 3 359. 
(See cknowledgments.) 
CONVICE. 
Limitations affecting, 48, § 39. 
COPY. 
Of complaint and affidavit for 
injunction, 79, 3172. 
Of record as evidence, 178, 2 525. 
ake ment in certiorari, 181, 3 


Entry ip such case, 181, 3 546. 

Of order of condemnation in 
eminent domain, 195, 3 595. 
CORONER. 
ere on of action against, 49, 


On change of venue, 54, 3 64. 
On amendment, 66, 33 110-114. 
en plaintiff not to recover in 

action for real estate, 188, 3 355. 

In suit for partition, 144, 2380. 

Undertaking on appeal to dis- 
trict court, 159, 2 489. 

ce oar al from probate court, 

In. case $f revocation of arbitra- 
tion, 1165, 3 468. 

Compen tion of attorneys, 168, 
3 481. 

Allowance to plaintiff, 168, 3 482. 

In case [plaintiff brings several 
actions, 169, 3 483. 

When allowed defendant, 169, 2 


COSTS — Continued. 
In discretion of court, 169, 2 485. 
wae aaa defendant, 169, é 


When discretionary on appeal, 
169, 3 487. 

Fees of referees, 169, 2 488. 

On appeal from probate or jus- 
tice’s courts, 170, 3 489. 

On continuance, 170, 2 490. 

Where debt tendered, 170, 3491. 

Against administrator, trustee, 
ete, 170, ĝ 492. 

On review by higher court, 170, 
3 493. 


Ta delivered clerk, 


1774, 

Penalty fi items illegal, 171, 3 496. 

Motion to re-tax, 171, 3 497. 

Affidavit of witness attendance, 
172, 3 498. 

Memorandum on appeal given 
clerk, 172, 3 499. 

Included in "judgment, 172, 3 500. 

Bond required of non-resident, 
172, ¢ 501. 

When action Secret for want 
of cost bond, 173, 2 50 

Poor person may sue without, 
178, ¢ 503. 

Certain officers not required to 
give, 173, 4 504 

at payable on demand, 173, 3 


In a of eminent domain, 195, 
9 


Paid to interpreter, 204, ¢ 632. 
(See Judgment.) 
COUNTY. 
What causes tried in, 51, 3 57. 
Against, where tried, 52, 3 58. 
Attached for judicial purposes, 
52, ¢ 60. 
Summons against, 56, 472. 
COUNTER-CLAIM. 
When barred, if not set up, 61, 3 


88. 
(See Cross-Demands. ) 


COURT. 
(See District Court, Probate Court, 
Justices’ Court.) 
COURTS. 
Powers, on non-judicial days, 174, 


Discretion as to collateral facts, 
200, 2 623. 
O facts, take notice Jadicialiy, 


1, 3 625. 
Where held, 176, 3 515. 
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COURTS OF RECORD, 178, 2 526. 
(See District Court, Probate Court.) 


CROSS-DEMANDS, 61, 2 89. 


CUTTING TIMBER. 
Actions for, 137, 3 351. 


D. 
DAMAGES. 
By eee female for seduc- 
tion, 41, ĝ 11 
Bo causing death of adult, 42, 2 


oe by jury, 105, 22 266, 
67 


For nuisance, 137, 3 349. 
For waste, 137, § 350. 
For cutting timber, ets 2 351. 
Measure of, 137, ¢ 35 
In forcible entry ee detainer, 
137, 2 353. 
By party in possession, 137, 2 361: 
For usurping office, 149, @ 402. 
Assessment in eminent domain, 
194, 2 591. 
Payment of, in such case, 194, 23 
593, 594... 
DAUGHTER. 
Right of parent to sue for seduc- 
tion of, 41, 2 12. 
DAYS. 
Judicial, 174, 2 513. 
Non-judicial, 174, @ 514. 


DEATH. 
Not impair right of possession, 


Of i party ‘after judgment, 116, 2 
Be oai may issue after, 120, 3 
306. 


DECEDENT. 
Evidence of admission against, 
196, 2 607. 
When representative of not to 
be a witness, 202, 3 627. 


DECLARATION. 
eee rights of parties, 196, 3 


of? pees of family as to pedi- 


gree, 196, 3 606. 
Of decedent againstinterests, 196, 


3 60 
(See Woidence.) 
DEED. 
Who may take acknowledgment, 
174, 3 507. 
(See Conveyances.) 
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DEFAULT, 96, 2 236. 
(See Judgment by Default.) 


DEFENCES. 
What may be, 61, § 89. 
In eminent domain, 192, 2 588. 


DEFENDANT. 
When one substituted for anoth- 
er, 44, 2 22. 
Change of-xenue by, 53, 2 61. 
Waiver of summons, 54, 2 67. 
How summoned, 56, 23 71-75. 
Sued by any name, 67, @ 116. 
When may be arrested, 68, 3119. 
Order for arrest, 68, 2 120. 
When order made, ’69, 3121, 
Copy of papers in “such case, 69, 
124. 


How long kept in arrest, 69, 3125. 

Discharge of, 70, 2 126. 

Bail—how given, 70, 3 127. 

Surrender by bail, 70, % 128. 

Return of property i in claim and 
delivery, 78, 2 163 

Sureties in such case, 78, % 164. 

Exception to sureties in injunc- 
tion, 80, 3174. 

May be heard before injunction 
granted, 81, 2 175. 

Failing to answer, 96, 2 236, 

we by, to compromise, 163, % 


In case of eminent domain, 192, 


DEFENDANTS. 
Who may be made, 42, 2 16. 
Where possession Teal property 
in suit, 42, 3 17. 
J To of, where several are lia- 
e ; 


DELIVERY. 
(See Claim-and Delivery.) 


DEMAND. A 
For items of account, 64, 2 99. 


DEMURRER. 
To complaint, 59, 2 85. 
To answer, 62, 3 90, 


DEPOSIT. 
Of money with banker, 49, 2 46. 
Of money as bail, 70, 2 126: 
Of aoe in place of pail, 72, 2 
For bail paid into court, 72, 3 138. 
Substitution of bail for, 72, 2 139. 
How disposed of, 73, 2 140. 
Of a in eminent domain, 
-194, 2 594. 


4 


4 
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BE T IN COURT, 95, 33 227- 
, : DEPOSITTIONS, 

E Wher taken on postponement of 
3 trial, 99, 2 245. 

St Taken within territory, 209, 3 656. 
Who may take, and notice, 209, 


, Baz. 
Taki ig and returning, 210, 3 658. 
: Read hs evidence, 211, 3 659. 
Taken ont of territory, 211, 2 660. 
oC Fa n-resident witness, 211, 2 
Same, as evidence, 212, ¢ 662, 
Either party may read, 212, ¢ 666. 
$ DISAGREEMENT OF JURY, 103, 
4% 268, 259. 
DISCHARGE. 
Of sureties on bail bond, 71, 2131, 
Of pe on arrested for debt, 74 2 
14. 
Appli¢ation for, 7-4, 2 146. 
Notice of application, TA ¢ 147. 
: Examination for, 74, 3 148. 
Oath administered upon, 74, 3 
| 149. 
h 


Orderjfor, 74, 8 150. 
How often prisoner may apply 
a for, 75, 3 151. 
Effectiof, 75, 4 152. 
Plaintiff may order, 75, 2 153. 
Of the undertaking, 75, 3 162. 
Of attachment, 89, #7 198-200. 
Of boat attached, 92, 2 215. 


re DISCOVERY. 

evidence eause for new 
trial, 111, 3 285. 

Action for, not allowable, 208, 3 


647. 
(See Evidence, New Trial.) 
DISMISSAL. 
Of action, 96, 3 234. x 
* Of appeal, 155, 2 425. 
2 Effect lof, on appeal, 155, 3 426, 


i DISSOLUTION. 
el . Of injnnetion, 80, 3 174. 
i * Motion for, 81, 3177. 


p DISQUALIFICATION. 
Of jurpr, 100, 3 249. 

i Of witnesses, 203, 33 428-430. 

| , (Sec Juror, Witness.) 

DISTRICT COURT. 

| Power|as to controversy between 
parties, 45, 3 26. 

When |may change place of trial, 
53, #163. 
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a ea aa hia ER ee 
udgment of personal propert 
e i a aad 
o disregard errors in pleadings 
673 17. i 
Trial by, 106, 3 269. 
Refusing to allow exceptions, 
110, 4 281. 
Stay of proceedings on motion 
for new trial, 115, ¢ 289. ~ 
May order judgment after death 
of party, 116, 2 293. 
Magy restrain waste pending re- 
demption, 131, 4 335. 
oT of sale in purtition, 146, 2 
8. 
Value of tenancy in such case, 
147, ¢ 391. 
To protect allinterests, 147, 4393. 
When may dispense with cost- 
bond on appeal, 152, 3 415. 
Appen from probate court, 158, 
Cn 
eo in which same taken, 158, 
33. . 
Hearing of sume, 158, ¢ 484. 
eae in which same taken, 148, 
Z 435, x 
Trial de novo, 159, 2 486; 160, ¢ 
444 


How taken, 159, 8437. 

Undertaking, 159, 2 488. 

Undertaking for costs, 159, % 489. 

J ria of sureties, 169, § 

40, 

cae on lta to, 100, p 

Stay of proceedings on appes 
160, 3 442. 

Of costs, 160, ¢ 443. 

Ar to execute process, 160, 4 


Power to establish rules of prac- 
tice, 173, % 506. 
To have a seal, 174, ¢ 510. 

When clerk to adjourn, 175, ¢ 514, 
When may order property sold 
before Judgment, 177, 4 524. 
Are courts of record, 178, 3 826. 

Sittings of, public, 178, 3527, 
ns divorce in private, 178, 


Powers of, 178, 3 529. 
S in presence of, 186, 2 
56 


Proceedings in eminent domain, 
191, 2 585 

Powers under eminent domain, 
193, 3 589. 

Proceedings by in such case, 193, 
2 590. 
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DISTRICT COURT — Continued. 
. Order of condemation in same, 
195, 3 595. 
Placing plaintiff in possession, 
in such case, 195, 2 596. 
(See Probate Court, Supreme Court.) 


DIVORCE. 
ee of may be private, 178, 2 
528. 


DWELLING-HOUSE. 
When exempt from execution, 
125, 4 315. 


E. 


EARNINGS. = 
Exemption of from execution, 
123, 3 310. 


EMINENT DOMAIN. 
Right of, defined,; 189, 3 579. 
For what uses exercised, 189, 2 


Estates taken {for public use, 190, 


Right to take~private property, 
on HR p property 

What to appear, to take private 
property 191, ¢ 583. 

Survey o jand taken, 191, 2 584, 

Proceeding in district court, 191, 


@ 585. 
Of the complaint, 192, ¢ 586. 
The summons, 192, 3 587. 
Of defences, 192; 4 588. 
Powers of court, 193, 3 589. 
The hearing, 193, 2 590. 
Measure of damages, 194, 4 591. 
Perfection of title, 194, 3 592, 
Payment of danianen, 194, 2 593. 
Payment to defendant, 194, 3 594. 
Final order sof condemnation, 
195, 595. 
Of P EROR by plaintiff, 195, ¢ 
59 


at 
È 


Costs under proceeding, 195, 2 
7. 


ENGLISH LANGUAGE. 
Use in written proceedings in 
courts, 174, 3 509. 
(See Pleading.) 


ENDORSEMENT. 
Of complaint by clerk, 54, 2 67. 


ENDORSERS. 
Liability of, 40, 25. 
(See Promissory Noite.) 


4 
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ENTRY. 
Of verdict in jury trial, 115, 2 290. 
Of judgment, 116, 33 295, 296. 
oeecton of judgment, 117, 2 


of judgment on appeal, 157, 2 
430. 


ESTATES. 


When taken for public use, 190, 
2 581. $ 


EVICTION. 
Purchaser may recover purchase 
money, 132, ¢ 386, 


EVIDENCE. 
Varying with pleadings, 66,2 110. 
Insufficiency of ‘cause for new 
trial, 114, ¢ 287. : 
Soigerning mining claims, 139, 2 
Copy of record, 178, ĝ 515. 


General principles of, 195, 22 


598-625. . 

Sufficiency of, 195, 3 598. 

Facts to which witness may tes- 
tify, 196, 2 599. 

Examination of witness, 196, 2 

Presumption in favor of witness, 
196, ¢ 601. 

Parties as witnesses, 196, 3 602. 

Of parties to real estate title, 196, 


% 603. 

Res geste, 196, 2 604. 

Where obligation of third party 
in dispute, 196, 3 605. 

Declaration of member of fam- 
ily, 196, ¢ 606. 

Of T against interest, 196, 


2 607. 

What part of subject introduced, 
197, ¢ 608. 

Contents of writing, 197, ¢ 609. 

Construction of written contract, 
197, 32 610, 619. 

eri rues of writings, 198, 

1 


Duty of court construing statute 
or writing, 198, 2 612. 

Of the intention, 198, 3 618. 

Circumstances of execution con- 
sidered, 198, 614. 

Presumptions in construing writ- 
ing, 180, 3 615. 

Written to control printed mat- 
ter, 199, 3 616. i 

K Po as witnesses, 199, 3 

T. 


T r construing writing, 199, 
19. 
'¢ statute susceptible of dif- 
ferent constructions, 199, 3 620. 
Material allegations to beproven, 
199, 2 621. 
To correspond with pleadings, 
199, 3 622. 
aa iry into collateral facts, 200, 
623. 


, Facts ach party to prove, 200, 2 

Facts which court ci may take as 
proven, 201, 3 625 

Partied to action, 208, nef 647-650. 
Of adverse party, 20 2 
Rebu testimony, 308, 2 649. 
Refusal of adverse party to tes- 

08, 2 650. 

itnesses, Depositions.} 


ATIONS. 
For justification of bail, 72, 3 185. 
Duty of court in such case, 72, 3 


186. 
ischarge from jail, 74, 2 148. 


For 
Of wi esses, 196, 4808, 


Of adverse party, 208, 2 648. 

Rebuttal testimony, 208, § 649. 

Refusal of adverse party to tes- 
0. 


+ 


ey eemed to have been ta- 


ken, 110, 2 280. 
Points ted, 110, 2 281. 
Form of, 111, "3 282, 

On motion for new trial, 112, 22 


ay issue, 118, 3 301. 
What t contain, n, 18, g S 
03. 


nedes 
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EXECUTION-—Continued. 
How enforced, 120, 3 305. 
Tn, case of death of party, 120, $ 


Issued to another county, 120, 2 


Property liable to, 120, 3 308. 

Property claimed by third party, 
121, 3 309. 

Property exempt from, 121, 2 


Homestead exempt, 123, ¢ 311. 

Extent of homestead exemption, 
124, 4 312. 

Selection of homestead, 124, 32 
818, 314, 

Exemption of dwelling house, 
125, 8 31 

Homestead exemption after 
death, 125, 3 316. 

Removal of owner, 125, @ B17. 

Widow's rightto homestead, 125, 


3318. 
Application for homestead right, 


125, 2 319. 
Writ— how executed, 125, 4 
20 


Notice of sale of real estate, 126, 
21. 


Penalty for selling without no- 
tice, 126, 

Sales—how rade, 126, 2 323. 

Liability of bidder, 126, $ 324. 

Proceeding if returned unsatis- 
fied, 133, 3 338. 

Answer of judgment debtor, 133, 


Answer of judgmentcreditor, 133, 
339. 


Payment to sheriff, 134, 3 340. 

Answer to garnishee, 134, 341. 

Judge may order property ap- 
plied on, 185, 3 343. 

Where third party claims prop- 
erty, 135, 3 344. 

Stay of, on appeal, 151, #2 41l- 
+15. 


Appeals from where conveyance 
ordered, 151, 2 413. 
Directing "sale of possession of 
realty, 152, 3 414. 
In eminent domain, 194, 2 594. 
(See Judgment.) 


EXECUTION BOOK, 119, 2 304. 


EXECUTOR. a 
May sue without joining benefi- 


cary, 40, 2 6. 
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EXEMPTION. 
Of property from execùtion, 121, 


Of homestead, 123, 23 311-319. 
(See Execution. ) 


EXPERTS. 
Testimony of, 196, 2 599. 
Same, when admitted, 199, 3 617. 
(See Witnesses.) 


EXPRESS PROMISE. 
Limitation of action, 49, 3 44. 
(See T Promise, New Prom- 


ise. 
F. 
FACTS. 
Not in issue, how tried, 40, 3. 
aa of in complaint, 59, 2 


When i issue of arises, 98, 3 237, 
One witness sufficient to prove, 
195, 2 598. 
To what witness allowed to tes- 
tify, 196, 3 599. 
What evidence given to prove, 
200, ¢ 624. 
Of which courts take judicial 
notice, 201, 3 624. 
(See Evidence, Trials.) 
FATHER. 
Suit by for seduction of daughter, 
_ aL, 312. 
FALSE IMPRISONMENT. 
Limitation of action, 49, 3 44. 
FEES. 
Paid to interpreter, 204, 2 632. 
(See Costs.) 
FELONY. 
Donvict incompetent witness, 
208, § 628. 
(See Witnesses.) 
FINE. 
For contempt of court, 188, 3573. 
(See Contempt.) 


FORCIBLE ENTRY AND DE- 
TAINER. 


Action for, 137, 3 353. 
FORECLOSURE. (See Mortgages.) 


FORM. 
Of civil action, 40, ¢ 1. 
of exceptions, 11i, % 282. 
Of sheriff’s sale, 126 @ 321. 
Of affirmation, 215, 2 673. 


FRANCHISE. (See Usurpation of 
Office.) 


oo 
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FRAUD. 
Limitation of actions for, 49, 3 42. 


G. 


GARNISHEE. 
Liability of, 85, § 187. 
Examination of, 85, ¢ 188. 
(See Execution, Judgment.) 


GARNISHMENT., 
Writ of, 85, 2 186. 
Liab bility of garnishee, 85, ¢ 187. 
Pa n enevon of garnishee, 86, 2 
L 


GRANTOR. (See Conveyances.) 


GUARDIAN. 
For infant when a party, 41, 2 9. 
Appointment in such case, ‘41, 3 


10. 
Suit for seduction of ward, 41, 3 


12. 

Not to purchase at sale in parti- 
tion, 147, 3 395, 
(See Probate Practice Act.) ~ 


H. 


HEAD OF FAMILY. 
Homestead of exempt, 125, ĝ 319. 
May sell or remove from home- 
stead, 125, 2 317. 


HEARING. 
Of original suit, 98, 3-243. 
Of case on appeal, 157, 3 429. 
On charge of contempt, 187, 2 
572. 
(See Trial.) 


HOMESTEAD. 
eee from execution, 123, 2 
11 


z saffect certain liens, 124, 3 

1 

Selection of, 124, 3 318. 

Proceedings if plaintiff dissatis- 
fied, 124, 2 314. 

Exemption after death of owner, 


125, 
~ Removal not to affect, 125, @ 317. 
Right of widow to, 195, 3 318. 
To whom right ap lies, "125, 2319. 
(See Exemption. 


HUSBAND. 
When to join wife in suit, 41, gi, 
When not to testify against wife 
203, 3 629 
(See Wi ife. ) 
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I. 


IMPLIED PROMISE. 
Limitation of action, 49, 3 44. 


See TESS Promise New 
(S ee ay , 


EMENTS. 


pena 79,3 170. 
Cases in which ganen 79, % 171. 


ey defendant before grant- 

ing, 

To suspend business of corpora- 
tion, §1, 2.176 

Motion to dscolve or modify, 81, 
177. 

vee vacated or modified, 81, 2 

é 

Against nuisance, 137, 3 349. 

Against party in possession, 139, 
2 360. 

(See District Court.) 


INJURY. 
To child or ward, 42, ¢ 13. 
Causing|death to adult, 42,2 14. 


INSANE. 
Statute of limitations affecting, 
48, @ 39. 
Service f summons upon, 56, ¢ 
72 ate 
Not allowed to testify, 208, ¢ 628. 
(See Hiinesses.) 
INSPECTION. 
Of written instrument, 68, 3 97. 


INSTRUCTIONS. 
To jury, 101, 2 253. 
Exceptions to, 102, 3 253. 
(See Tri 
INTENTION. 
Of legislature, 198, 3 613. 
Of parties to contract, 199, 3 618. 
(See Written Instruments, } 


SOs 
ee 
~J 
o 
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f 


INTERPLEAD. 
Person interested in suit may 


44, : 
(See Intervention.) 


INTERPRETATION. 
Of a writing, 198, 2 611. 
Of a statute, "198, 93 612, 613. 
(See Written’ Instruments.) : 


INTERPRETER. 
When may be sworn, 204, 3 632. 
(See Witnesses.) 


INTERVENTION. 
When party may intervene, 44, 


24. 
(See sini 


INVENTOR 
Of eee attached, 86, 3 189. 


ISSUES. 
Trial of, when not raised by 
petes, 4033. 
en arise, 98, 2 237. 

Of law, 98, ¢ 238. 

Of fact, 98, g 239. 

Of law—how tried, 98, 2 240. 

Of fact—tried by jury, 98, 3 241. 
Enty on court calendar, 98, ¢ 


Brought to trial, 98, 3 248. 
(See idna, Trial.) 


ITEMS. 
Of account, demand for, 64, 3 99. 


J. 
JAIL. 
a al of debtor from, 74, 4 


4 


JOINDER. 
' Of parties plaintiffs, 42, 3 14. 
Ce plaintish or defendants, 48, ¢ 


or lfenaants severally liable, 


(See Joint Debtors, Parties.) 


JOINT DEFENDANTS. 
Summons upon, 57, 3 75. 


JOINT DEBTORS. 
Proceedings against, 161, 33 446- 


mE all not originally served, 

1 

Summons in such case, 161, ¢ 447. 

Affidavit to accompahy same, 
161, 3 448. 

The answer, 161, § 449. 
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JOINT DEBTORS — Continued. 
Pleadings, 161, 3 450. 

Trial of issues, 162, 3 451. 

~ (See Parties. 


JOINT TENANTS. 


When may unite in action, 41, a | 


(See Joint Debtors.) 


JUDGE. 

Instructions to jury, 101, ¢ 253. 

Toadmonish jury, 104, 3 263, 

May examine as to property of 
judgment debtor, 134, 3 341. 

May order property applied on 
execution, 185, 3 343. 

May forbid transfer of property, 
134, ¢ 341. 

Mos enlarge time for appeal, 155, 

2l. 


May take acknowledgments, etc., 
174, 3 507. 

Not appearing, clerk to adjourn 
court, 175, ¢ 614. 

May order property 5 sold before 
judgment, 177, 3 524 

Wren shall not act as such, 179, 


Not to act as attorney, 179, 2 531. 

Not to practice in supreme court, 
179, § 582, 

Not to have partner in practice, 
179, 3 533. 

Duty in construing statute and 
writing, 198, 


May be Sted os witness, 204, 3: 


Affidavits taken before, 208, 22 
651, 652. 


JUDICIAL DAYS, 174, #8 618, 514. ` 


JUDGMENT. 


Against associates under com- , 


mon name, 44, ¢ 25. 
Limitation of action upon: 33, gtl. 
In case of reversal, 50, 3 51 
Affecting real estate in other 

county, 54, 3 65 
How pleaded, 64, 3 101. 

For personal Property, 67, ¢ 115. 
Not reversed for errors in "plead- 
ings, 67, ¢ 117. 


For return of personal property, | 


77, 3 159. 

Satisfaction in attachment, 87, 2 
1 

Entry on verdict ofjury, 106, 12268. 

een by court, 106, 3 27 

For plaintiff, on tasue of inw, 107, 
3¢ 271, 272, 


5 


a 
Ë 


JUDGMENT — Continued. 
Entry of, 115, 3 290. 

i To recover personal property, 

: 115, 3 291. 

‘ Judgment book, 115, ? 292, 

: Where party dies after verdict, 

t T16, Qs 293. 1 

J udgment roll, 116, % 294, 

Lien of, 116, 3 "995. 

Docket, 116, ¢ 296. 

Docket kept open, 117, ¢ 297. 

Transcript to another county, 
117, 2 298 

Entry. of satisfaction, 117, 3 299. 

Transcript from justice’s docket, 
117, 2 300. 

Revival of, 182, ¢ 336. 

Where plaintiff’stitle terminates 
during action, 188, 2 356. 

Upon referee’s, report in parti- 
tion, 148, 4 378. 

For n psurping office, 149, 3¢ 400- 


mpa ee ey 


RL eRe a Det home 


Reviewed on appeal, 149, 2 405. 

Appeal from in claim and deliv- 
ery, 151, 3 412. 

Entry on ‘appeal, 157, 2 430. 

By confession, 162 , 8'452 

Statement to authorize in such 
case, 162, 3 453, 

Filing ag and entry of statement, 

454 

Where igreed case submitted, 
163, 3 456. 

Same, how entered, 163, 3 457. 

Where defendant offers compro- 
mise, 163, 2 458. 

When award to have effect of, 
164, ¢ 464. 

Sale of property before, 177, 4 524. 

: In mandamus, 188, 3 558. 

In contempt, 188, 32 573-578. 

Fine for contempt, 188, ¢ 578. 
(See Execution, Garnishment, 

Liens.) 


JUDGMENT CREDITOR. 
Proceedings to compel answer, 
183, ¢ 339. 
Right of redemption, 129, 2 330. 


; JUDGMENT DEBTOR, 

Right to direct sale, 127, 2 323. 

Contribution, 1382, 3 337. 

i When to answer, 133, 3 838. 

‘ rie by as to debts due, 134, 

34 

Person indebted to, may pay 
sheriff, 184, 3 340. 

May be forbidden to -transfer 
property, 184, 3 341. | 


fe heme oe bees aA At 


Lone mm ee cary ee 


Me me 


Mata pate mat one He 


” 


468. 


JUDG. 
Proper 


Claim of third party to property, 
135, 3) 344. 


JUDGM D IN GENERAL, 95, 


23 23 
Definition ne 95, ¢ 230 
Specificjor general, 95, aa 231, 232. 
elief given plaintif 96, 2 238. 
erits, 96, 3 238. 
ippeals, Execution, Liens.) 


NT DOCKET, 116, 3 296. 


INDEX TO CODE OF 


NT DEBTOR—Continued 
applied on execution, 


OLL. 
What shall constitute, 116, 3 294. 
In writlof certiorari, 181, 3 546. 


Where pounty attached for judi- 
cial purposes, 52, 8 60. 

When court neque, 58, 2 78. 
(See Courts.) 


Challenge of, 100, 3 248. 
Grounds of challenge, 100, 3 249. 


Challe 12 "250. 
hallenge, "101 $251. 
Filling vacancies, 101, „435 
Instructions, 101, 3 25 
ay ay w property or aie 102, 
Sickness of juror, 103, ¢ 255. 
Retirement, 103, 3 256 
Kept t ether, 103, 3 256. 
What papers may take, 103, ¢ 257. 
Disagreement, 103, 2 258. 
Failing|to give verdict, 104, 3 259. 
Adjournment and sealed verdict, 
104, 3 260. 
Verdict, how given, 104, 3 261. 
If verdict informal, 104, 3 262. 
Court tò admonish, "104, "3 263. 
Verdict, ponor or special, 105, 
When to find amount, 105, & 266. 
Entry of verdict, 106, 3 267. 
Waiver of trial by, 106, 3 269. 
Trial b D, 182, 2 553. 


JUSTICH OF THE PEACE, 
Lien ofitranscript from, 117, 3308. 


CIVIL PROCEDURE. 


J YE OF THE PEACE— Con- 


When shall hold court, a go's. 

Affidavits, etc., taken 
1, 652. 

JUSTIFICATION. 

Of bail, 71, 3 133. 

Proceeding to justify, 72, 4 185. 

w S for injunction, 80, 3 
vi 

OF earouiee in attachment, 82, 3 


Of sureties on appeal, 153, 3 415. 
(See Bail, Bond.) 


L. 
LANGUAGE. 
ee proceedings in English, 
17 
Interpretation of, 198, ¢ 611. 
(See Interpreter.) 
LAND. 
Survey of, taken for public use, 
191, 584. 
(See Eminent Domain.) 
LANDLORD. 
When joined with tenant as de- 
fendant, 42, 3 16. 
Possession of tenant protects, 47, 


LEGISLATURE. 
rA in construing statute, 
198, 3 61 
LIBEL. 
Limitation of action, 49, 3 44. 
Pleading in RO of, 65, 3 105. 
Answer, 65, 3 106. 
LIEN. 
In attachment, 89, 3 202. 
Against boats, 90, f} S 
Of judgment, 116, 2 29 
Of transcript from thor county, 
117, 3 298. 
Same, from justice's docket, 117, 
300. 


Extent of, in partition, 144, 3 381. . 


LIENHOLDER. 
ae party in partition, 142, 3 
7 


Notice to in partition, 142, 3 374. 

Having other securities, "145, 2 
384. 

LIMITATIONS, 

For recovery of real property, 
45,3 29. 

For recovery of interest in real 
* property, 45, 3°30 
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ao 


LIMITATIONS — Continued. LIMITATIONS, STATUTE Or— 
Entry upon real estate, 46, % 31. Continued. 
Presumption, where legal title Where cause arose out of terri- 
established, 46, 3 32. tory, 51 51, 
Adverse possession uader writ- Of action "against boats, 91, § 207. 


ten instrument, 46, 3 33. 
ore when deemed possessed, LIS-PENDENS, 55, 2 70. 


LOCAL. 


saree oo by occupan- Customs or technical terms, 199, 
Possession without written title, 4 615. 

47, 2 36. MANDAMUS. 
Possession of tenant, 47, 3 37. Writ of, 181, 32 547-560. 


à Who may issue writ, 181 ? 548. 
TIMEA TONS, STATUTE OF, Cases where issued, 181, 3 549. 


45, 2¢ 28 

When actions to to be commenced, Nant sett wade without 
4 notice, 182, ¢ 551. 

Recovery of real property, 45,2 | The defence, 182, & 552. 


Recovery of interest in real prop- per by het 182, ¢ 553. by an- 

a , 45, 2 30. 1 estate, 46, 28 swer,,183, 3 554. 

PA y upon real esta g 31. Motion for new trial, 183, 3 555. 
resumption, where legal title Copy of verdict, 183, 8 556. 


established, 46, 2 32. Of the hearing, 183, @ 557. 


Adverse possession under writ- 

ten instrument, 46, 33 48, 44. Srde een ery ; em 
A possession by occupan- | Disobedience of writ, 183, @ 560. 
fomissen without written title, | MARRIED WOMAN. 

47, ¢ 36. When may sue alone, 41,7. = - 
Possession of tenant, 47, 8 37. Right to defend suit, 41,38. > 
wen not to affect possession, 48, Staat of limitations affecting, 
Persons not affected, 48, 3 39. MINING CLAIMS. 


ari eau of mining claims, 48, 2 Limitation for recovery of, 48, $ 
Actions not concerning real prop- 
erty, 48, 23 41-55. 


40. 
Proof admitted concerning, 189, 
Upon judgment or written in- 3 863. 


strument, 48, 2 41. MINOR. 
For trespass or aand, 49, ¢ 42. To appear by guardian, 41, 2 9. 
Against officers, 49 3 43. Statute of limitations affecting, 
Upon ees contract, assault, 48, 3 39, 

etc., 49, 3 Service of summons upon, 56, 3 


For statutory esis 49, 2 45. 
Against ie er or trust 'compa- MISTAKE 

ny, 49 ETEN E 
In nen dainot mennonele BO A Limitation of action, 49, 3 42. 
Open and current accounts, 50,3 | MORTGAGES. 

48, Procedure to foreclose, 185, 2 346. 
Statute applies to territory, 50, ¢ Surplus money, 136, 2 347. : 

49, Partial foreclosure, 186, 3 348. 

Absence from territory, 50, 2 50. Undertaking on appeal, "152, gdid. 


oe judgment reversed, 50,2 | WORTGAGES—REAL 
i , 


Injunction or statute stops limi- When foreclosed, 51, ¢ 56. 
tation, 50, 3 52. MOTHER. 

Effect of new promise, 50, % 53. May sue for death or injury of 

Effect of partial payment, 51, 354, child, 42, 3 13. 


To reduce TAL 73, 3143. 
To discharge attachment, 89, 2 


Same, how opposed, $9, 3 199. 
For continuance, 99, 3 2 3 
On ex apon for new trial, 11l, 


Same made upon affidavit, ete., 


112, 8 287 


Upon insufficiency of evidence, | 
7 


l4, 
Same, 
288, 
Stay of proceedings, 115, ¢ 289. 
To vachte award, 165, 2 465, 
n nO ify or correct award, 165, 
466. 
For order of court, 166, 2 469. 
ib made and ‘notice, 166, 2 
Of notice in writing, 168, 2 471, 
To transfer suit, 166, § 472. 
How sérved, 166, 3 474, 
Upon hom served, 167, 3 475. 
Service by mail, 167, 34 476, 477. 
Servicelaiter defendant appears, 
167, 4478. 
On no Sn after appear- 
ance, |168, 3 4 
For ney trial j in n A 183, 
3 BDS. 


NEW PROMISE. 
Effect o a 50, 2 53. 
(See 
Promi E 


NEW TRIA 
In case ho Verine 104, 2 259. 
Excepti 

283. 

Definition of, 111, ¢ 284. 

Causes for, 111, 2 285. 

Motion for, 112, 2 286, 

Notice o motion, 112, 2 287. 

oe upon affidavits, 112, 3 


Upon bill of exceptions, 112, 2 
ieee tement, 113, 3 287. 


hen to be heard, 114, 3 ! 


n.: Promise, Implied ' 


ns on motion for, 111, 4 
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i Upon insufficiency of evidence, 
114, 2 287. 
` Hearing of motion, 114, 3 288 
ee ae proceedings pending, 116, 
i 
} 
f 


In bi, of mandamus, 183, 2 555. 
NON-JUDICIAL DAYS, 174, $514. 


| NON-RESIDENT. 
| Hoy served by summons, 57, 3 


Services of motions and notices, 
168, 3 479. 


| NOTARY PUBLIC. 
Affidavits taken before, 
651, 652. 


; NOTICE. 

Of suit pending, 55, 3 70. 

OF justification of bail, 71, 3 133. 
i, OF ee, ae discharge pria- 
1 oner, 74, 3 146 
! Service of notice for discharge, 
E 
i 


i 
i 


74, 4 147. 

In claim and delivery, 76, 3 157. 

Of exception to sureties for in- 
junction, 80, 3 174. 

Of oe for new trial, 112, & 
287. 

Of sale of real ate under exe- 
cution, 126, 3 321 

P for contribution, 132, 2 

7 
In suit for oon 140, 2 367. 
i pest) ers in partition, 142, 


oF ce in partition, 146, ĝ 387. 
Of appeals generally, 150, 3 409. 


oe OF exception to sureties on ap- 


peal, 153, ¢ 417. 
Of motion for order, 166, 4 470. 
In case same in w riting, 166, 2 
471. 
Of motion to transfer cause, 186, 
To sureties on indemnifying 
bond, 176, 3 516. 
i When valid without title, 177, % 
520. 
For taking aaah in terri- 
tory, 209, 3 65 
For inking deposition without 
territory, 211, 2 Gal. 


| NOTICES, 
To be in writing, 166, ¢¢ 474, 475. 
| Service of motions, 167, 3 475. 
Service by mail, 167, 33 476, 477. 
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NOTICES— Continued. 
m aa or attorney, 167, 2 


On non-resident, 168, 2 479. 


NUISANCE. 
Defined and actions for, 137, $349. 
(See Civil Actions.) 


O. 
OATH. 
On discharge from a 74, Z 149. 
For injunction, 80, 2172 
Of receiver, of, 3 994. 
Of juror, 100, 3 247. 
Of arbitrators, 164, 2 463. 
Of witness upon trial, 196, 3 600. 
Who may administer, 214, é 67]. 
of paron non-Christian, 215, 2 


(Seo Affirmations.) 


OBJEGTIONS. 
To referee, 109, 3 2 
learing of, 109, Soy. 
(See Appeal, y 


OCCUPANCY. 
Of real estate mar yanen in- 
strumeni, 46, 38 33 
E m estate ERP same, 47, 
5 
OFFICER. 
(See Usurpation of Office.) 
OFFICERS. 
When may sue without ‘cost 
bond, 173, § 504. 
When not to testify, 204, ¢ 630. 


ORDER. 
For trial of facts not at issue, 40, 


For publication of summons, 57, 
74, 


For arrest of defendant, 68, 3120. 
a gree requirements, 69, 2 


ee defendant arrested, 69, 
To reduce or vacate bail, 73, 22 
3, 144. 


14 
For discharge from jail, 74, 2150. 
For survey of real estate in liti- 

see 138, 2 358 

sale in partition, 143, 4 375. 

Same, what to direct, 146, ¢ 888. 
Reviewed on appeal, 149, as 
When appeal from, 149, 3 406 5. 
Appeal from in tlaim and deliv- 

ery, 151, 3 412 


6 


471 


ORDER— Continued. 

Definition of, 166, 3 469. 

Motion for, 166, 38 470-472. 

Enforcement of, 166, 2 473. 

Second application.’ for not al- 
lowed, 179, 4 535. 

Of condemnation i in eminent do- 
muin, 195, 3 595. 


P: 


PANEL OF JURY. 
PARENT. 
Suit by for seduction, 41, ¢ 12. 
Same, for death or injury to 
child, 42, 3 13. 
PARTIES, 
How known in civil action, 40,- 


(See Jury.) 


J oinder as plaintifs or defend- 
ants, 43, 2 19. 

J cinder, when severally liable, 

Ri ight, jointly and severally, 43, 


Substitution of, 43, 34 22; 28. 

Right to intervene, 44, 3 24. 

Power of court to determine 
controversy, 44, ¢ 25, 

m ad for partition, 140, 33 366- 


BES settled in partition, 141, 2 


Rights protected in partition, 
147, 3 393. 
Submission of agreed case, 162, 


In eminent domain, 192, ¢ 588. 
Witnesses examined in presence 
of, 196, 
Rights of, not "prejudiced, 196, 2 
601. 


oe to all of evidence, 197, 3 
tr Sa in agreement, 199, 2 


Examination of, 208, ¢ 647. 


PARTY. 

In civil action, 40, ¢ 4. 

ae to appear by coding 

Wher parron, interested to be 
made, 45, ĝ 27. 

Limitation, when out of terri- 
tory, 50, 2 50. 

ap to inspect instrument, 63, 


a9 
May appeal, 150, 3 407. 
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PARTITION. 


ade of real property, 51, 


Of rea property, 189, 22 364-396. 

Who niay bring suit, "189, 2 364. 

The co. perir Ao, 3 365. 

Parties, 140, 3 36 

ane f Be of suit, 140, 2 
7 

To whdm summons directed, 140, 


mn ae Hom acsiisue par- 
ties, 140, 3 36 

The answer, 140, 3 370. 

Rights lof parties, 141, 3 371. 

Partiallor incomplete, 141, 2 872 

onh ders as parties, 142, E 

7 

Notice |to Henhold; 142, 3 374. 

‘Sales in, 142, 4 375 

Duties of referee, 143, g 376. 

Report! of referees, 13, 3 377. 

Actionjupon report, 143, % 378. 

Judgment upon report, 143, 2378. 

Effect pon tenants, 144, g 879. 

apt ionment of "costs, 144, 2 

Extent of lien, 144, 3 881. 

ene for life or years, 145, 3 

Procee 
ed, 145, 3 383. 

Securities of Henholders, 145, 3 


Distrib tion of proceeds, 145, 3 


Contin ancefor distribution, 145, 
Notices and sales, 146, % 387. 
Order for sale, 146, 3 888, 
ae for purchase money, 146, 


Sale of| tenancy, 146, 3 390. 

Estate of tenant, 147, 3 391. 

In cas@ tenant unknown, 147, 3 
; i 


when estate encumber- 


Contingent interests protected, 
uo 

Of the sale, 147, 3 394. 

Who npt to sere 147, 3 395. 

Reportjof sale, 147, 2 


PAYMENT. 


Effect on limitation, 61, 4 54. 

On redemption of real estate, 
131, 4 333. 

To sheti by debtor, 134, 3 340, 

Of damages in eminent domain, 
194, 43 503, 504. 


INDEX TO CODE OF 


CIVIL PROCEDURE. 


PERJURY. 
ae not sufficient, 195, 2 


PERISHABLE PROPERTY. :. 
Sold in attachment, 86, ¢ 190. 


PERSON. 
Interested made party, 45, 3 27. 


PERSONAL PROPERTY. is 
Limitation for action in trespass, 


49, 342, 
Claim and delivery, 75, 24 154- 


Return after judgment, 77, 3159. 

In case same injured, 77, 3 160 

Judgment for recovery, 115, ¢ 291. 

Leyied upon, claimed by third 
party, 121, ¢ 309. 


PHYSICIAN. 
When not to testify against pa- 
tient, 203, 3 629. 


PLACE, 
Trial of civil actions, 51, 33 56-65. 


PLAINTIFF. 
WE may institute action, 52, 


Pleadings on part of, 58,.2 81. 
rare arrest of defendant, 
Objections to bail, 71, 2192. 

a ace of justification of buil,, 71, 

1 
May prisoner discharged, 
vi 
Right i in claim and delivery, 7D, 
164, 


Affidavit in such case, 75, ¢ 155. 

Demand in claim and delivery, 
76, 3 156. 

Te oeie for injunction, 79,3 
Ł 

Rights of attachment, §2,°4 170. 

Undertaking in attachment, 82, 


i not to recover coats, 188, 3 

855. . 

Right in eminent domain, 194, 3 

Assessment in eminent domain, 
194, 2 595. 


PLAINTIFFS. 
All pirsonp interested joined; 42, 


T in suit tor real stat, 42, 
18 


ai 


te 
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PLEADING. ~ 
aa of facts not raised. by, 40; A 


Definition of, 58, 3 79. 
Sufficiency of, 58, 2 80. 
What. allowed, 58, 2 81. 
To be subscribed, 62, Á 93. 
Verification. of, 62 3 94 
Construction, 64, 298 
Accounts stated i in, an 2 99. 
Of judgment, 64, 3 "107. 
Of condition precedent, 64, 3 102. 
oe of limitation, 64, 3 "103; 
ee statute, 65, 3 104. 
ibel or slander, 65, $105, 
arene with proof, 66, 3.110. 
Panen sen in, such case, 66, 3 
Amendment of, 66, 32 110-114. 
When defendant’s true name un- 
known, 67, 3 116. 
oe errors disregarded, 67, 2 
awe against joint Revlon 161; 


Tren a correspond. "with, 
(See Answer, Complaint, Demurrer, 
‘Venue, Trial.) 


POSSESSION. 
Of tenant that of landlord, 4}, 3 


37. 
es not, impaired by, denth, 48, 


Of mining claims, 48, 2 40. 
In claim and ‘delivery, 76, 2 157. 
me execution ordered, 152, 4 


By plaintiff in eminent domain 
195, 35 596. 


PRACTICE, | 
Courts may $ establish, 178, KA 506, 


PRESUMPTION. 
ma legal title estublihed, 46, 


When tenant holds possession; 


47, BT. 
Th'favor of witness, 196, 2 600. 
In case of protest, 199, 4 619., a 


afte 


PRINCIPAL, 
Effect. of pee ‘om: contract 
54. 


was 


PRISONER...“ E wes = ae 


Action against officer for eseape, 


Be 
CE D Tanl 


"49,840 
How a 74, Ths. un 


lar 
PRISONER — Continued. -= - - . 
a puCaHOn: for - -discharge,, 75; 2 


Eii of discharge, 75, 2152. © U 
. Plaintiff may discharge, 75; 2 153. 


PRIVATE PROPERTY. . 


vee taken for publie | use, 190; 
Rights in, such case, 191; 3 on 


PRIVATE STATUTE. . 


How pleaded, 65, 2 104. 
(See Pleading. y 


PROBATE COURT. 


Powers to determine controver- 
sy, 48, 3 26. 

Change of venue by, 53, 3 63;~ 

ae for personal property, 

116 

To disregard errors in pleadings, 
67, 2 117. 

Trial by, 106, 3.269% 5> 7 

Stay of proveeding, 115, 289. ° 

a rea death. "of. party... 

Appeals from, 158, § 482. ~ 

as when same taken, 158, & ` 


apes? in civil actions, 188, 2 


How appeal taken, 159, 2 437. 
Vang on appeal, -159, - 4... 


438, 
Bond for costs, 159, 2 439. 
Tu caton, of sureties, 159, ra 
44 


Transcript on appeal, 160, ¢ 441. 
Stay of proceedings on appeal, 
160, >¢ 442... be ca aed 
Sheriff to execute ana 160, E 
445e ` 
To have a , seal, 174, f B10.” - 
A court-of, record, 178; 8526; ` 
Powers of, 178, % 529. “ 
a in prose of, 186, ae 


PROCEEDS. ; = a 


Of encumbered “estate in if Saati 
tion, 145, ¢ 388:° 

Distribution on olen in a partinu Z 
145, @ 385. 


* 


PROMISSORY ™ NOTE" eee 


Of set-off signed before-sine, 40; °° 
se in aa ey 
Payment on, 51, 3 54: ty 
> (See, Contract, . Written. Tuik 
menis.) EB DAE tein 
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PROHIBITION, 

Writ of, 134, 2¢ 564, 565. 
PROOF, 

Of service of summons, 58, ¢ 76. 

‘When statute of limitation plead- 


ed, 64, : 
Concerni he mining claims, 139, 
63. 


Variance of of, with pleading, 66, 2 
1 


Of acknowledgments, Ai @ 507. 
Sufficiengy of, 195, 2 598 


PROPERTY. 
Exempt from execution, 121, 22 
310-318 
aus of before judgment, 177, 3 
524. 
PROTEST. 
eee ion in favor of, 199, 4 


PUBLICATION. 
Of summons, 67, § 74. 


PUBLIC OFFICER. 
(See Officer.) 


PURCHASER. 
At sale under execution, 127, ¢ 


Rights to real property, 128, 2 
Da property, 


NT. 
For contempt generally, 185, 2 
For conte ptin court, 186, 3 568. 


Q. 
QUATLIFIC TION OF BAIL, 71, 2 


of. ane in claim and delivery, 
78, 3 165. 

(See B d, Sureties, Oath, Under- 
taking}) 


QUO WARRANTO. 
Writ of abolished, 148, 2 379. 
(See Usurpation of Office. 


R. 
R 


AFT. 
Liability df, 91,3 209. 
(See Att chment of Boats.) 


REAL ESTATE. 
we entry upon sufficient, 46, 


Judgment] from another county 
against, p4, 3 65. 
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REAL ESTATE — Continued. 

Tiet of judgment ngainst, 116, 3 
2vo. 

Lien of epee pts from justice’s 
docket, 117, 2 3 

Notice of sale ae execution, 
126, § 321 

ae subject to redemption, 129, 


zone concerning, 138, 23 B5 


Same to dotermine interests in, 


When plaintiff not to have casts, 
188, ¢ 355. 

Termination of plaintiff’s title 
during suit, 188, 2 356, 

Improvemenisasset ofl; oe 14357. 

Order for survey, 188, ¢ 357. 

Pror dore under. such order, 188, 


Mortgage not deemed convey- 
ance, 139, 3 359. . 

Injunction ‘against possessor in- 
juring, 139, 4 360. 

Damages for i injuring, 139, 4 361. 

Alienation does not prejudice 
claimant, 189, 2 362. 

Pease in actions concerning, 189, 

Actions pentane in partition, 
139, 33 364-3 

(See ‘te talions Partition, Real 
Property, Redemption. ) 


REAL PROPERTY. 
Actions for possession of, 42, § 17. 
pee for recovery “of, 45, 2 


Limitation for recovery of inter- 
est in, 45, 2 30. 

wee cause concerning tried, 51, 
3 56. 

Description in complaint, 64, ¢ 
100 


oo of judgment against, 116, § 

D. 

Transcript of the er a an- 
other county, 117, 3 29 

Lien of transcript from nastics 
docket, 117, 2 300. 

Notice of sale under execution, 
126, 3 321. 

Sale of under execution, how 
made, 127, 2 323, 

Certificate of sale of, 128, % 329. 

Sold ee to redemption, 129, 


3 
a of redemption, 129, 23 331, 
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REAL PROPERTY—Coniinued. 
Proceeding to redeem, 131, § 334. 
Restraint of waste pending re- 
demption, n aS 335. 

Trespass upon, 137, § 351. 

Actions for partition of, 139, §§ 
364-396. 

(See Real Estate, Redemption, Par- 
tition.) 

REBUTTAL. 

S of adverse party, 208, 


ae Evidence, Party.) 


RECEIVER 
Appointment of, 93, §§ 221, 222. 
m Etas, person not ‘appointed, 
94, § 22 
Oath and paner aang 94, § 224. 
Powers of, 94, § 22 
Funds received z 95, § 226. 
RECORD. 
Of property attached, 85, 3 185. 
Of verdict of jury, 106, 3 268. 
Copy of as pndas, 178, § 525. 
Courts of, 178, 3 526. 
RECORDER. 
Of brands and marks, 38, 3 1. 
(See County Recorder. ) 


REDEMPTION. 
Rew ote sold subject to, 128, 
Right of, 129, #% 330-332. 
Time given for, 130, ¢ 332. 
PADOT: to whom made, 131, 


Proceeding to redeem, 131, ¢ 334. 
Court may oe waste "pend- 
ing, 131, $ 335 
REFEREE. 
ger ad by agreement, 108, 2 


Whee court may order reference, 
108, ¢ 274. 
To > whom reference made, 108, 2 


Objections to, 109, 3 276. 

Hearing objections, 109, 2 277. 

Report of, 109, ¢ 27 

Duties in partition, 43, 2 376. 

Report in partition, 143, ¢ 877. 

Action upon report in partition, 
148, 3 378. 

To take security in partition, 146, 


Not to purchase at sale, 147, 3395. 
oor of sale in partition, 147, 3 


(Sea Referees, Reference.) 


475. 


s 


REFEREES. 
What number may act, 176, 3 518. 
(See Referee, Reference.) 


REFERENCE, 
By eae of parties, 108, 3 
o7 


73. 

When court may order, 108, 2 
274. 

w pom may be ordered, 108, ¢ 


Objcetions to referee, 109, 2 276. 

Hearing objections, 109, 3 O77. 

Report of referee, 109, 3 278. 
(See Referee.) 


REFERENCES. 
On hearing for new trial, 114, 2 
288. 


REGISTER. 
Of actions kept by clerk, 176, § 
577. 


RELEASE. 
Of property attached, 88, ¢ 196. 
Of prisoner charged with con- 
tempt, 187, § 570. 
(See Arrest and Bait. ) 


RELIEF. 
Limitations of shone: 50, § 47. 


REPLEVIN. 
(See Claim and Delivery.) 


REPLICATION. 
To answer, 58, § 81. 
en answer contains new mat- 
ter, 62, § 92. 
Verification of, 62, § 94. 
(See Answer, ' Pleading.) 


REPORT. 
Of referee, 109, § 278 
Of referee in partition, hee S 37T. 
Order upon same, 143, § 37 
RES GESTÆ. 
As evidence, 196, § 604. 
RETURN. 
Of summons, 56, § 71. 
Of personal property after judg- 
ment for, 77, § 159. 
Same ie defendant giving bond, 


78, 
Of writ in attachment, 89, 201. 


Of execution, 119, g 304. 


REVIEW. 
On appeal, 156, § 42 
In case of ete “181, § 544. 


REVIVAL OF JUDGMENT, 132, 


? ? 


= 8 461. 
Costs i Radei case, 165, J 
{See Arbitration, Costs. 


Of pra tice in courts, 173, 3 506. 
(See Couris Practiee. y : 


ery, (FF. 3 "161: 

Perishible roperty in L attach- 
ment, 86, 

Of Bro erty in v attachment, y 


217. H 
Notice pf 12678 824 mr 
Proper y under execiition}| 2; 32 
Liabilt of bidder; 12%. 22-524, 

5 
Liability of officer, 128 cae ; 
Delivery of Property, 1 Bg, 
Certifichte to purchaser, ‘bs; aa 


ay 


28, 
Of real property, 128, 2.929. ae 


Redemption of real ropé 
PY aaa ci ia 
Of Yea" property! TL si, 
189, 4364; 143,.9-375. 
Of encuni cred, pròperty ii HY àr- 
tition} tS, 7883 
Notice of, in partition, 140; 7387. 
Order for, {AYR wtitionstAG, £38 
cy in partition, ARE: 
pe Mode ig partition 
Report hti tition, 137, 3 306. 
epor pa tioti : 
When pa oe ordt, beore 
judgn ent, 177, 2 B24. errr s 
(See | Bucrarioy, - Redemption; 
-tt "Par ie ae ia ve e Ms 
SATIS TION, Fa ene 


aan * 


SAVINGS BANK. 
(See oan. Spciety, Barkers), ne 


eee Fe STAB: ee Frese “Sen te 


ota polished, 148 3 Pi gery 


verry ye he oat 


` A Si R Be a” 
ae E E ta’ 
. * 


en re” 
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SEAL, 


Keeper of same,-174, go. N 
Manner of affixing, Iia; $ 512- 


SEALED VERDIG 10, s. e 


SECURITY, = 1 
In sale in goes 146, $ 389, 
(See Ba: Undertaking.) < 


SEDUCTION.” * k 
Unmarried female may, sue for, 
41, Iha 


* av” a 


What courts shall have, 174, $ 


at by parent or Een i; ‘f° 


s 


SERVICE: - i 
Upon new party i ati ro § 27, 
Of suninons, 66, § 71 
Of notices ang motions, 166; g$ 
474480." 


Of writ of E 188, S559; i 


Of sub &, 205, § 635: - 
(See. as ko, Stn) 


SET-OFFD OCUN 
In case of assig¢ninent, “40, § “gS 


‘ 


When improvements: alloyed Po he 


188, § 807,"" 7 
SHAM ANSWERS, a s. 9. 


SHERIFF. - 
Limitation of ‘actions, 8 48, 
4 


Service of guminons bys 56, $ 79, 

Arresting defendant: in- civil. ace 
tion, 69, §§ 123, 124." 

Duty in- -makin arrest,.69, 5125 

FuN i as bail l3 Sdh -- > 

Po eday against as bail, 73, 5 
142. 


Poea inelaim, aad, ‘acliver Yy 


76, $ § 156, 
Sale a in. elim and Aelivery, 


Dalya ‘if. eee 78; 


How 5 keop.praperty,.78, $167 
wae a futachraans Ai rected : £05 


Tow.-sime cxeouted, RES 183... 

o a an(l réturn, in atiqch- 
shah a, 189, 

Sale of peti è Bespertys 86, 

Ro require ‘undertaking | ‘to. ie. 

Š lease tachment, BB, 8107 + 

Notice’ of gale, by; 126, 3.821... « 

Pehalty ‘for inns without no- 
tice, 42%, BAA oye we ry A 
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SHERIF E— Continued. 
Sale by, how meds, 127, § 328, 
Deed by, 130, § 332. 
. To execute process of probate 
court, 160 0, $ 445, 
Action againgt 4 on indemnifying 
bond, 176, § 516, 
Duty in executing hae for 
contempt, 187, $569. 


SHERIFES DEED. 
For property sold under execu- 
tion, 180, ¢ 332. 


SICKNESS OF JUROR, 103, ¢ 255. 


SLANDER. 
Complaint in, 63, % 105. 
Answer, 63, 3 106 
(See Actions, Pleadings.) 


STATEMENT. 
On motion for new trial, 112, 2 
287, 
On appeal, 154, 3 419," 
When same waived, 154, 4 420. 
peulse and authenticated, 155, 2 
oo oe un transcript, 155, 


l Confessing judgment, 162, $§ 453, 
(See Appeals, New Trials.) 


STATUTE. . 
Action upon, 49, $§ 49-45, 
, Construction of, 198, § 612. 


STATUTE OF LIMITATIONS, 
< 45; 1882 28-55. 

' Ilow p eaded, 64, $ 108, . : 

(See Tataia] : 


STAY, 
of proceedings, on motion for. 
new trial, 115, $ 289. 
Of execution on appeal, AB], şs: 
411-415., 
-Sume directing stiiv vi positadion! 
off realty, 162, § FI. 
Of prarecdings 1 in inferior, cour ts; 
158; § 418. 
(See Appeals, 2 New Trials Jo 


SUBMISSION. © - 1.’ = 
„Of Be o Very without suit, 162, 


“oF controversy to” sees ce 
63, 1,§ 459. 
SUBPÆNA ` 
ae may re wire, 20 
ow ‘isdiied, 
Service of, Pot ee: 


ait a a 


og 
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SUBPCENA—Continued. : 
Saa = witness éoncealed, 205, 
i Duty of witness served, 208, § 


Dayi of witness on stand, 206, § 


Seen for contempt, 206, § 

640 

Liability or witness to party in- 
jured, 206, § 641. 


Order tor examining aa 
207, § 644 

Affidavit for order, 207, $ § 61h. 

Production of prisoner “as wit- 
ness, 207, § 646. 
(See Witnesses. ) 


SUBSTITUTION. 
Of parties in suit, 48, g2 
Of one defendant for another, 44, 
24 


(Sec Parties, Pleadings.) 


SUFFICIENCY. 
Of get 195, § 598. 
ee Evidence, ) 


SUIT, 
By trustee of express ee, 86. 
By married w oman, 41, §-7. 
(See Actions.) 


SUMMONS, 
Against associates in business 
> under ommon mame, 44, § 25. 
Issuance of, 54, $ 07. í 
What shall contain, 54, § 68. 
Issue of alias,55, § 8 69. 
Service and return, 56, § 71. 
How served, 56, §§ 72-74. 
Proof of service, 58, § 76. 
3 Against boats, 91, $ 8212. 
Same, service of, 92 , X 218. 
In suit for par tition, 140,8 369., 
-; Tn. eminent domain, 399, gh 587. 
* For interpleader, 20%, $7532 


SUPPLEMENDAL, 


* Complaint-or answer, 65,§ 109, 


aS ea to extention, 188, § 
t Ey i Si + i $ z 
SUPRÈME COURT. en 
Of appeals to, 157, § 4831. - .- 
, To have seal, ‘174, $ 50 * 


i Court of record, 178, § 52 


(See ‘Appeals, ‘District aie ts.) 


SURETIES. 
_ Om undertaking, for. inest, 69, 3 


PEEN of, 69, § § 129,” 
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SURETIES— Continued. 
Mo i surrender defendant, 70, § 
12 
Manner of surrender, 70, § 129. 
Action against, on bail bond, 74, 


30. 
part ification to bail bond, 71, § 
1 
mn ption to, by defendant, 76, § 


anii delivery, 78, § 164 


For eturn of aa in claim 
aire of, in such case, 78, 
1 


ndertaking for injunction, 


On 


Justi cation in such case, 30, § 
LTS. 
In attachment, 82, § 180. 

On appeal, 152, S415. 

J ai ication of on appeal, 153, § 


Notice to, on an indemnifying 
bond, 176, § 516. 

(See ppeols, Aitachments, Injune- 
tion 


SURR ae 
Of d none Erian in civil 
action, 70, § 
Manner of, 70, TTo. 


SURVEY. 
Of real estate in suit, 138, § 357. 
Order for, 138, § 358 
Sk la ue taken R publi use, 191, 


Y. 
Sale of, in partition, 146, § 390. 
aah of estate in such case, 147, 


in partition, 144, § 379. 
one interests protected, 
39 


instruments, 198, § 615. 
Local dr technical, 198, g 61 15. 
(See Testimony.) 


TERRITORY. 
Statute] of limitation applies to, 


50, "t 
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TESTIMONY. 
ae or when trial postponed, 
In a Se domain, 193, § 590. 
Persons not allowed to testify, 
202, § 627. 
Persons eu analined as witnesses, 


Of ED AEE and wife, 203, § 629. 
Pepa communications, 208, 
29 


Same as to public officer, 204, § 
630. 


Of judge or juror, 204, § 631. 

When Inia preter may be sworn, 
204, § 632. 

Of poe present in court, 206, 


§ 

Of aries to the action, 208, §§ 
647-650. 

Eora of adverse party, 
208, § 648. 

Rebuttal of adverse party, 208, § 
649 


Adverse Bae refusing to testify, 
Proceedings to perpetuate, 212, 
§§ 664-670. 


How taken in such case, 212 » § 664. 
Procedure to take in same, 212,§ 


665. 
EONI person appointed, 


: Bxamtnation and return, 213, § 
7 
Presumptions in such case, 214, 


Dee of deposition or copy, 214, § 


9. 
Effect of deposition, 214, § 670. 
(See Evidence, Trial.) 


TIMBER. 
Action for cutting, 139, § 351. 


TIME. 
For appeal allowed, 150, § 408. 
Pola pong for good cause, 155, 


Oraison of, 176, § 519. 


TITLE. 
When alienation not to affect, 
139, § 362. 
_ Perfection of, i in eminent domain, 
194, § 592, 
TOWN. 
How summoned, 56, § 72. 
TRANSCRIPT. 
eee in another county, 117, § 
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TRANSCRIPT —Continued. 


Copy of statement annexed, 155, 
493 


What to contain on appeal, 155, 
§ 424. 

On appeal from probate court, 
160, 9 44l. 


TREASON. 


One witness not sufficient to 
prove, 195, § 598. 


TRESPASS. 


Limitation of action, 49, § 42. 

For cutting or injuring timber, 
139, § 351. 

Measure of damages, 139, § 382. 


TRIAL. 


Of facts not in issue by plead- 
~ _ ings, 40, § 3. 
ae of, civil actions, 51, §§ 56- 


Change of venue by defendant, 
L 


3 


Causes for change of venue, 53, 


After issue formed, 98, § 237. 
me of law—when arises, 98, § 
Issue of fact—when arises, 98, § 


39. 
Issue of law—how tried, 98, § 240. 
Issues tried by jury, 98, § 241. 
Entry of cause on calendar, 98, 
42 


242. 
Right of party to trial, 98, § 2483. 
Motion to postpone, 99, § 244. 
Depositions on continuance, 99, 
3 245. - 


J ury—how drawn, 99, § 246. 
Jury sworn, 100, § 247. 
Challenge of jurors, 100, § 248. 
49. 


101, § 252. 
Order of procedure and instruc- 


Jury may view property or place, 
102,°§ 254. 

Proceeding ifjuror sick, 108, $255. 

Retirement of jury, 108, 2 26. 

What Tapon jury may take, 103, 

20 - 

Disagreement of jury, 103, § 258. 

No verdict, new trial, 104, Š 259, 

Adjournment of court, 104, § 260, 

Verdict—polling jury, 104, § 261. 

Verdict, informal or insufficient, 
104, § 262. 


7 


TRIAL— Continued. 


Separation of jury, 104, § 263. 

Verdict—general or special, 105, 
88 24, 265. 

Assessment of damages, 105, §§ 
266, 267. 

Entry of verdict, 106, § 268. 

By court, jury waived, 106, § 269. 

oe on issue of facts, 106, 
& 270. 

Judgment on issue of law, 107, 


27 oe 
By referee, 108, §§ 273-278. 
Exceptions, 110, §§ 279-283. 
New trials, 111, §§ 284-289. 
Judgment entry of, 115, §§ 290- 
300 


On appeal, 157, § 429. 

Divorce—may be private, 178, § 
528. 

On charge of contempt, 187, § 
572 


Facts—evidence to prove, 200, § 
24. 
Facts of which courts take no- 


tice, 201, § 625. 
(See Evidence, Testimony.) 


TRUSTEE. 


May sue withoutjoining cestui que 
trusi, 40, § 6. 


TRUST COMPANY. 


ayn against for deposits, 49, 
46, 


. 


UNDERTAKING. 


For arrest of defendant, 69, §§ 
121, 122. 
Tn claim and delivery, 76, § 157. 
Discharge of, in such case, 77, § 
9 


For injunction, 80, § 174. | 

In attachment, 82, § 180. 

ove tee attachment bond, 87, § 
1 ‘ 

For release of attached property, 
88, § 197. 

Of receiver, 94, § 225. 

On appeal, 150, § 409, 

Conditions of in such case, 151, 
§§ 410, 411. 

aor or proceedings, 151, §§ 411- 

5. 


When in more than one instru- 
ment, 153, § 416. 

Proceedings not stayed, 153, $418. 

Sureties to make affidavit of 
worth, 177, § 523. 

(See Bond, Sureties.) 
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UNMARRIED FEMALE, 
Suit by for sedeution, 41, § 11. 
USTRPATION OF OFFICE. 
Action a 148, $§ 397-404, 


Ve 
VAC ANCY. 
On juryj how filled, 101, § 252. 
Not to 1s § 508 judicial ‘proceed- 


ings, 74; § 408. 
thee Courts.) 
VARIANCE, 
et ay pleadings and proof, 66, 
D 
What not deemed, 68, § 112. 
VALIDITY. 
Of paper without title, 177, § 520. 
VENUE. 
W hen Tenai may change, 
KRAN ` St 
Causes jor change, 53, 88 62, 63. 


If Judge ee justice disqualified, 
8 


he 
Costs inl case of change, 58, § 64. 
(See Place of Trial. y 


VERDICT, 
If none action retried, 104, § 259, 
When to he sealed, 104, § 260, 

To bein writing, and manner of 
receiving, 104, § 261. 

cieneralo special, 103, SS 264, 
260, 

When jury to find amount, 105, 
S 266, 

When jury to assess damages, 
106, 8 207, 

Clerk to make record, 106, k 268. 

Entry i inj jury trial, 115, gs 29 
isee Wala 

VERIFICATION, 
of pleadings, #2, 8 4, 


A 


a 
0, 


W. 
WAIVER, 
Of sununens hy defendant, 54, 3 
of, 
Of trial 
WARD. 
Guardia may sue for seduction, 


by jury, 106, 3 269. 


+ 


Suit for injury or death of, 42, 2 
13. 


WARRANT 
Shor atta E of boat, 91, 2 
To arrest for contempt, 187, i 368 


| 
| 
| 
| 
| 
| 
sd 
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WARRANT—Contiinued. 
Duty of Sheriff executing same, 
187, 3 569, 
(See Execution, Summons.) 
WASTE. 
Limitation of action, 49, 8 42. 
Court may restrain, pending re~ 
demption, 181, 335. 
Action for, 137, § 850. 
WIDOW. 
Right to homestead, 125, 3 318. 
WIFE. 
R sht to defend suit, 41, 3 8. 
Vhen not to ey. ‘against hus- 
rere 203, 3 62 
WITNESS. 
As to property of judgment 
debtor, 135, 3 842 
When one sufficient, 195, 3 598. 
Who may be, 202, 2 626. 
Persons pr ohibited from testify- 
ing, 202, 24 627, 629. 
Persons disqualified, 208, 2 628. 
Cases when not allowed to ies- 
tify, 203, 238 629, 680 
Communication to public officer, 
204, # 630. 


Judge or juror may testify, 204 
8 681. ee 


Use of interpreter, 204, § 682. 
Subpoena for, 204, ¢ 633. 
Issuance of subpoena, 205, 4 ae 
Service of subpoena, 205, 8 635 
Manner of service, 200, § 636. 
Service of person in court, 206, 3 


Duty ‘of, when served, 206, § 638. 

Duty dn witness stand, 206, 2 689. 

reais for contempt, 206, 2 
6 


Uroa to injured party, 206, 2 


Warrant for arrest of, 207, 3 642. 
W oa of commitment, 207, 3 
ne 


examine ition of prisoner as, 207, 
23 GLH 64 De 

Production of when prisoner, 
207, % G46. 

Examination kr adverse party, 


208, ne G47- 
On affidavit, 208, RS 651-655. 
Depositions t taken in territory, 
209, RS 650- 659. 
Depositions taken out of torri- 


tory, 211, §§ 66 0- 668. 
Perpetuation of testimony, 212, 
664-670. 


(See Evidence, Testimony, Trial.) 
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i 


WRIT 

Of injunction, 79, 8 170. 

Of attachment, 88, 2 182. 

aon exccuted in attachment, 
? 

Of garnishment, $5, § 185, 

Return in attachment, 89, 2 201. 

of roe how enforced, 125, 


OF certiorari, 179, 23 5386-546. 

Of mandamus, 181, 3 547-560. 

Of pronibinen, 184, 42 561-505. 
(See Summons, Warrant.) 

WRITINGS. 

Proof of contents, 197, § 609. 

Construction of, 197, § B10. 

Interpretation, 198, § G11, 

ome of judge construing, 198, § 


As to the intontion, 198, § 618, ` 
iy ae of making, 198, § 
614. 


ca in construing, 198, 
we to control printing, 199, § 
61 


Testimony of experts, 199, § 617. 
Intention of parties, 199, § 618, 
Gn i in ordinary sense, 199, 
(See Evidence, Trials.) 
WRITTEN INSTRUMENTS. 
Limitation of action upon, 48,841. 
When admitted genuine, 63, 395. 
Denial of genuineness, 63, § 96. 
Right of party to inspect, 68, § 97. 
(See Hvidence, Prial.) 


48i 


WRIT OF CERTIORARI. 


When granted, 180, § 537. 

eo for, 180, § 538. 

How directed, 180 é 589. 

What to command, 180, 2 540. 

Seis staying proceedings, 180, 2 
5 


How served, 180, 4 542. 

Review of, 180, % 548. 

Return of, 181, § 544. 

Copy of judgement to inferior 
court, 181, ¢ 545. 

J pimeni roll and appeal, 181, 3 
546. 


WRIT OF MANDAMUS. 


. 


Authority to grant, 181, ĝ 548. 
Cases where granted, 181, 3 549, 
Natare of writ, 181, ¢ 550. 

Appo onon without notice, 182, 


oL 

The defence, 182, 4 582. 

Trial by jury, 182, 2 553. 

The answer, 183, 2 554. 

Motion for new trial, 183, 3 555. 

Transmitting verdict to clerk, 
188, 4 556, 

The hearing, 188, 3 557. 

Of the judgment, 183, 3 558, 

Servico of writ, 183, 3 559. 

Disobedience of writ, 183, 3 560. 


WRIT OF PROHIBITION, 


Definition of, 184, 3 561. 
Authority to grant, 184, § 562, 
Form of, 184, % 563. 

Return of, 185, ¢ 565. 


ees, 


INDEX TO PROBATE PRACTICE ACT. 


ADMINISTRATOR. 


When court te appoint in place of 
executor, 242, ¢ 11. 

When ppwer of rev vked. 248, RH. í 

Administrator with will annexed 


has s 

252, $151. 
Commission allowed, 306, § 233. { 
tates of Decedents.} 


ADMINISTRATION. 


Letters of, in ease of lost will, ` 
249, $ 

When létters issue with will an- 
nexed, 251, § 45. 

Petition! for, with will annexed, 
251, $146. 

Letters de bonis non, 251, § 48. 
Letters lof, in case executor ab- 
sent from territory, 251, 3 49. 
Form o oe with w i’ annex- 


§ 
Form. of letters of, 258, § ot. 
To whom letters of grantéd, 033, | 
§§ 55,156. 


Discretion of court, 254, 88, 57, 58. 


Who cannot administer 2 BL, $5 
59, 60.! 
Petition for|Lettersand Action Thereon. 


Petition and requisites for, 254, 3 


Notice g ven when petition filed, 


255, ¢ 
When p tition objected to, 255, 2 


Hearing petition and lettersissue, 
255, § 6 
Byidence of proof and notice, 255, 


66. 
When letters granted applicant 
thoug others entitled, 255, § 67. 
ss a ore letters granted, 255, 


1 ADMINISTRATION— 


i 


me powers as executor, ` 


4 


eaa aman ay -a me 


Continued. 

Granted at request of those en- 
titled, 256, § 69. 

Reyoration of letters, 256, 8§ 70- 


To. 


(See Estates of Decedents.) 


BOND. 


Of executor and administrator 
recorded, 237, § 74. 

Of executor or administrator, 257, 
%8 75, 76. 

Condition of, 257, 377. 

Each executor or administrator 
to give bond, 258, 2 78. 

Several recoveries had on same 
bond, 258, 3 79. 

Sureties on to justify, 258, § 80. 

s ee by probate judge, 258, 


May pare additional security, 
258 = 


Bong of special administrator, 
261, 3 98. 


ern affected by resignation, 264, 
106. 


Action on bond, 301, ¢ 280. 
whe legatee to give bond, 314, 
287. 


Orders for payment and suit on 
bond, 314, § 288. 

AE to give bond, 320, 3 307. 
ney of agent on bond, 321, 

porran and conditions, 332, 

Eo to give before sale, 340, 

7. 
OE ponent guardian, 341, ¢ 
94 

When new bond of guardian re- 
quired, 343, § 402 

Guardian’s bond to be filed, 344, 2 


Linitation of action on guardian’s 
bond, 344, § 404. 
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« 


CLERK. 


Give notice of hearing for pro- 
bate of will, 248, § 13. 

Record will and proof, 246, § 26. 

Letters of administration signed 
by, 252, 3 51. 

Give notice on filing petition for 
letters, 255, § 63. 

Issue citation, 256, § 71. 

Record letters, bonds, affidavits, 
etc., 257, § 74. 

All orders must be entered of 
record, 261, § 93. 

he of appointment, 264, § 

In transfer, make certified copy 
of record, 264, § 110. 

Make certified copy of the order 
in re-transfer, 265, § 112. 

pera description of claim, 279, 


Record letters and bond of guar- 
dian, 338, § 360. 


COSTS. 


E 


On petition to revoke will, 248, 3 
on relation to homestead, 276, § 


On claims, 280, § 160. 

Liability of executor or admin- 
istrator, 282, § 166. 

In partial distribution, 314, § 287. 

Court may order, 326, § 330. 

In proceedings to sell by guar- 
dian, 339, § 385. 


STATES OF DECEDENTS. 

Oath of executor and adminis- 
trator, 256, § 74. 

Bond of executor and adminis- 
trator, 257, §§ 75, 76. 

Condition of bond, 257, §§ 77-81. 

When letters revoked, 258, § $2. 

When letters are issued without 
bond, 259, § 83. 

When additional bond required, 
259, § S4. 

Citation to give additional secu- 
rity, 259, § 85. 

Order for additional security, 
259, § 86. 

Order not complied with, letters 
revoked, 259, § 87. 

When executor or administrator 
suspended, 260, § 88. 

When judge cite, to give addi- 
tional bond, 260, § 89. 

When sureties ask to be relieved, 
260, § 90. 

When sureties relieved, 260, § 91. 


Special Administrators, 
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ESTATES OF DECEDENTS— 


Continued. 

New sureties not given, letters 
revoked, 260, § 92. 

When application heard out of 
term time, 260, 3 93. 

a 

and their 
Powers and Duties. 

Liability of, 261, § 94. 

When appointed to care for 
estate, 261, § 95. 

When made, and record thereof, 
261, § 96. 

Of preference in appoiniment, 
261, § 97. 

Bond of, 261, § 98. 

Duties of, 262, § 99. 

When powers of cease, 262, 3 100. 

eck of to be rendered, 262, 

Lf will found, letters of adminis- 
tration revoked, 262, §§ 102,103. 

Disqualified, remaining ones to 
act, 263, ¢ 10-4. 


pepe when all cease to act, 
ð. 


May resign and court appoint 
special or general, 263, ¢ 106. 
Validity of acts before estate 

settled, 264, 2 107. 
eyes as to appointment, 264, 


Removal and Suspension of Executor 


or Administrator. 

When duty of judge to suspend, 
266, § 113. 

Notice and citation to issue, 266, 
§§ 114, 115, 116. 

Court may compel attendance, 
267, § 117. 

Make inventory and appraise- 
ment, 267, § 118. 

Appraisers appointed by the 
court, 267, § 119. 

Oath of Eeg and duties, 
267, § 120. 

Inventory as to moneys of de- 
ceased, 267, 3 121. 

Claim against must be included 
in inventory, 268, 2¢ 122, 123. 

Oath of to inventory, 269, 3 124. 

wees to return inventory, 269, 

120. 

Property not included in inven- 
tory, 269, 2 126, 

ae to which is entitled, 269, 2 

T 


When real estate delivered to 
heirs, 270, 2 128. . 


è 
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Es ESTATES| OF DECEDENTS— | ESTATES OF DECEDENTS— 
Continued. Continued. 
Embezzlement and anata Prop To be ented before action, 


+ 
r 
H l = 3 


Liabflity of person alienating es- 
tate, 270, ¢ 129, 

Examinition of on charged 
with, 370, 2 130. 

May bei prisoned and evidente, 
271, 2 181. 

When person entrusted with part 
of estate, 271, 3 182. 


Provision fdr the Support of Family. 


Rights of widow and children, 
272, 3 138, 

Propertyis an t apart for family, 272, 

Preferen @ given to family, 27 
4 136. si 

When property set pere becomes 
property of, 273 

Property ene in limited eg- 
tates, 278, g7 188. 

If widow has separate property, 
274, § 139. 


t9 


Of the Homestead. 


In hom vested on death, 27-4, § 
: rt to set off} and claims 
J 274, g bgt 


Sno d f 

ction 2 report of appraisers, 

When nel s d, 

en new appraisers appointe 

276, § 144. d 

Of costs, 76, 3 145. 

Copies oflorders made recorded, 
276, § 146. 


Claims Against the Estate. 


Notice for|presentation, 276, 3 147. 
ark fa resenting claims, 277, 
a of posting notices, 277, 3 
When claims barred, 277, a 150, 
er of claim and interest, 27 
Le 

When cla 

278, 2 152. 
Endorsement of, when present- 

ed, 278, § 153. 


presented by ae 


Foundati of, and allowance, 
279, $1 

Limitation on rejected claims, 
280, 2 155. 


Claim barted not to be allowed, 


In suit must be presented, 280, § 


Amount goa must be endors- 
ed, 280, 2 16 

Effect of a ea 281, ¢ 161. 

Execution and, right of redemp- 
tion, 281, 3 162. 

In case of death after Mae and 
before judgment, 281, 3 163 

On reference of claim, $ 281, 3 164. 

Referee to hear and report, 282, 


% 165. 
When liable for costs, 282, § 166. 
In ease court reject t administra- 
tors or execntor’s claim, 282, 


3 167. 
Failure to give notice, 283, § 168. 
List of claims returned with in- 
ventory, 283, § 169. 
When interest ene debts 
paid, 283, 3 170. 


Sales in General. 


ee property liable for debts, 283, 


Whew to borrow money to pay 
debts, 284, § 172. 

Of sales, 284, 4173 

Tenio for order. of sale, 284, § 


17 
y order of sale made, 285, § 


Petition to sell ae proper- 
ty and order, 285, § 17 

Petition to sell part of personal 
property and order, 285, ¢ 177. 

m at may be sold, 286, 3 


eee on must order sale, 286, 


Mode of sale of personal prop- 
erty, 286, § 180. 

Sale of mining interest, 287, 3181. 

Petition for sale of mining "inter- 
est, 287, 3 182. 

Order to parties interested, 288, 


When to make order for sale of 
mining property, 288, § 184, 

Proceedings under order for sale 
of mining property, 288, 3 185. 

When real estate may be sold, 
288, § 186. 

Petition for sale of real estate, 
289, 3 187. 

Order to show cause, 289, 3 188. 
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ESTATES OF DECEDENTS— 
Continued. 

Service oS to show cause, 
289, 2 18 

Hearing aii 290, 2 190. 

Examination of witnesses, 290, 2 

‘When whole of an estate sold, 
290, §§ 192, 193. 

Order of gale, 201, @ 194. 

Who may apply. for order of 
sale, 291, 3 195. 

Notice and place of sale at pub- 
lie auction, 292, 22 196, 197. _ 

Notice when sold at private sale, 
292, § 198. 


Confirmation of sale at private | 


sale, 293, ¢ 199. 
Sold on credit, security to be 
taken, 293, 3 200. 
Hearing report of sale, 293, ¢ 201. 
a ee to confirmation of sale, 
4 
When sale deemed valid, 294, 3 
Of conveyance and title, 295, 2 
204 = 


Proof before confirmation en- 
tered, 295, § 205. 
Postponement of sale, 295, § 206. 
Ne in postponement, 295, 8 
7 


Will to be followed in payment 
of debts and family expenses, 
296, 3 208. 

When propery sold without or- 
der, 296, 3 20 

If will does o direct sufficient 
property sold, 296, 3 210. 

Liability and ‘contribution by 
lepatees, 296, 22 211, 212. 

Contract for purchase of land 
way be sold, 297, 3% 218, 214, 


Assignment of contract, and ef- 
fect, 297, § 216. 

Application of money received 
for property sold, 298, § 217. 
Fe SI of lien may purchase, 
Liability ce executor or admin- 

istrator, 209, § 219, 
Liability of executor or admin- 
ei for fraudulent sale, 299, 


Eeo 3 Sra estate sold, 
299, %3 22 

Report of A 299, ¢ 223. 

Executor or administrator not 
to purchase, 300, ¢ 224, 


rile. anreta einai mananahi Siem 


ESTATES OF DECEDENTS— 


Continued. 


Powers and Duties of Executors and 


Administrators. 

Executor or administrator to 
take ea of all estate, - 
300, ¢ 225 

Actions by. or against executor 
or administrator, 300, § 226. 

Action by executor or adminis- 
trator for waste, trespass, etc., 
800, 2 227. 

Actions against executor or ad- 
ministrator for waste, trespass, 
ete., 300, ¢ 228. 

Powers and duties of surviving 
partner, 301, ¢ 229. 

Action on bond oe an adminis- 
trator, 301, ¢ 23 

Of joinder of aii or ad- 
ministrator, 301, 2 231. 

When executor or administrator 
may compound, 301, ¢ 232. 

Recovery of prope fraudu- 
pra disposed of, 301, 22 233, 

4 


Disposition of estate recovered, 
302, 3 235 


Of Conveyance of Real Estale in Cer- 


tain Cases. E 
Executor or administrator to 
complete contract of sale, 302, 
236 


Petition for, and notice, 302, 3¢ 
237, 238. 

Conveyance, ae ordered to be 
made, 303, 

Execution an ood of convey- 
ance, 308, § 240. 

Right of petitioner to enforce 

contract, 308, 3 241. 

Effect of conveyance, 303, 3 242. 

Effect of Sete copy ‘of de- 
cree, 304, 23 243, 244. 

In case party entitled ee convey- 
ance be dead, 304, ¢ 245 

Decree may direct surrender of 
possession, 304, ¢ 24 


Of ae rai and ae of 


Pomona HADIRI a Po or 
administrator, 304 

What executor or AEREA 
chargeable, 305, ¢ 248. 

2 wot or lose by estate, 


Unicel debts without fault, 
805, ¢ 250. 
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ESTAT 
Continued. 
Compensation of executor or ad- 
miniktrator, 3U5, 251. 
Not to purchase erlaim, 305, 3 252. 
Commissions allowed, 306, ¢ 259. 
When to eshibit receipts and dis- 
bursements, 506, ¢ 254. 
Citation to account, $b, 3 255, 
Petition for citation to account, 
806, 83 256, 257. 
Objection to account, SAT, J 258. 
Attachment for disobeying cita- 
tion, 307, € 249. 
ss fall account fo render, $07, 
260. 
n afterauthority ceases, 
261. 
n authority revoked, SHS, 2 


S08, $ 264. À 
Day of settlement, and notice 


Exception to account, 509, 2 267. 
Contested by heirs, duf, g 208. 
Effect of settlement, 309, g 269, 
Notice jof settlement, 310, 4 270. 


Order fn which debts are paid, 
SLU, | 27 
Payment of mortgage, 311, 2 274, 


es ‘aims paid pro rata, 311, 

nee 

mtr 

Of funeral and last sickness, 311, 
% 276 

Order for payment of debts and 
discharge, $11, 3 277, 


ersdnally Hable, 312, $ 279. 
herejclaims not ineluded in or- 
der of payment, 312, % 280. 

Payment of legacies, 318, § 281 

When final account to be made, 
318, ¢ 282. 

On neg atte renderfinalaccount, 


Distribution. 
Payment vf legacies upon giving 
bond, 318, § 234. 
Notice pf application for legacies, 
313, 4 285 


a = 
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S OF DECEDENTS— | ESTATES OF DECEDENTS— 


Continued. 

Who may resist application, 314, 
§ 286. 

Court to make order, etc., 314, § 
257. 

Petition and order for payment 
of bond, Sid, § 288. 

Distribution and expense of clos- 
ing estate, 315, ¢ 289. 

Decree and effect of 315, $ 290. 

Whendecedent non-resident, 316, 
Sul 

Who may apply for order, 316, § 

{je 

Taxes on personal property, 316, 
3 293, 

Estate in common, 317, § 294, 

Petition and notice for partition, 
BLT. ¢ 29. 

Partition when in different coun- 
ties, 817, § 208. 

When some of heirs have parted 
with their interest, 316, § 297. 

When shares by metes and 
bounds, 318, 2 298. 

When whole estate assigned to 
one party, 318, 2 299, 

Payment to equalize, 319, 3 800. 

When estate sold and proceed- 
ings, 319, ¢ 301. 

Notice in partition, 319, 3 302. 

Ro of commissioners, 319, 3 
303. 

When no commissioners are ap- 
pointed, 320, 3 304. 

Of advancements to heirs, 320, 3 
305. 

Agent may take charge for non- 
resident, 320, 2 306. 

Agent to give bond, 320, 3 807. 

Unelaimed estate, how disposed, 
321, ¢ 308. 

ARa to render account, 321, 2 

Liability of agent on bond, 821, 


2 7 
If eee of estate appear, 321, 
ao decree and discharge, 322, 
, B12. 
When other property discovered 
323, 4 318. i 
Orders, Deerees, Process, Minutes, Tri- 
als, and Appeal. 
Orders and decrees, whatto con- 
tain, 822, ¢ 314. 
Publiention, how made, 322, 3315. 
Citations, requisites of 328, 3317. 


> 
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ESTATES OF DECKEDENTS— 
_ Continued. 
Citations, how issued, 


“tati 323, 2 318. 
Citations, how served, 


sap og 
33, ¢ 310. 


When personal notice given, 323, < 


§ 320. 

Time of service by vitation, 923, 
2 Sel. 

Sufficiency of description of lands 
to De sald, $28, 4 382, 

ep? 


Rules of practice, 325, 2 32), 


F. 


FORMS. 


Letters testamentary, 252, 3 52. 

Letters.of administration with 
will annexed, 252, § 53. 

Letters of administration, 253, 2 


54, 
G. 


; GUARDIAN. 


Cases in whieh appeals taken, - 


S24, g 32d. 

Time in whirvh appeal taken, 324, 
# 325. 

How issues of fact tried, and 
judgment, 324, 4 $26. 

When tried by court or jary, 325, 
3 327. 

Appointment of attorney for mi- 
nors, ete, 8284, 4 B28. 


wt 


When ceriitied copy recorded, 


826, ¢ 320. 

Court may order costs paid, 26, 
2 ab. 

Remoyal of executors or admin- 
istrators for pantempt, 326, ¢ 
Sol. 

When personal serviee on guar- 

dian sufficient, 526, 3 832. 

EXECUTOR. 

Petition court for probate of will, 


~ 


242, g 9, Ip, 


$ 


When power of revoked, H5, ¢ * 
. Sale of Property and Disposition of 


> 
oh 
Issue letters to und qualify, 250, 
Wha competent ta aet as, 250, 8 
FA, 
Persons may object to, 251, 2 46. 
Married woman as executrix, 
BLEA 
Letters de bonis non, 251, 3 48. 
In vase executor absent from ter- 
ritary, 251, 2 49, 
Those uppointed suflicient, 251, 
"#0. 
Form of letters testamentary, 
T Er p2 
sig Hh thae 
Commissions aHowed, 308, 3 253. 
HOENN of testator as to, 362, ¢ 
Ry 
ad, 
Executor not to appoint, 363, § 
52d. 
When power of commenves, 368, 
4 525. 
(See Estates of Decedents.) 
EXECUTRIX. 
Married woman as, 251, § 47. 


f 


Liability of, 261, ¢ 94. 

On removal for contempt, 326, § 
331. 

When personal service on suffi- 
vient, 326, 3 382. 

owers and Duties of, 

To pay debts of ward and of es- 
tate, 335, ĝ 367. 

Settle all accounts and collect 
debts due ward, 335, 2 368. 

Duty to manage estate, 336, 3 369. 

Edueation and support of, 336, ¢ 
orl. d 

When may assent to partition, 
336, 3 371. R 

Inventory and appraisement, 886, 
tj =a} 

Settlement of guardian, 337, 2 
378. 


387, g 374. 


Proceeds. 

When guardian may sell estate 
of ward, 337, % 376. 

Order of court for sale, 337, § 377. 

Application of proceeds of Sales, 
338, 2 978. 

dove toent of proceeds, 338, 2 
Ql. 

D for order of sale, 335, 2 

80. 

Order to show cause, 388, 2 381. 

Service of order, 339, ¢ 382. 

ee of application, 339, § 


Examination of witnesses, 339, § 
38-4. 

Costs, how awarded, 339, 3 385. 

2 order shall specify, 339, 2 
386. 

Give bond before sale, 340, 3 387. 

ae provisions govern, 340, 2 

$8. r 
Limitation of order of sale, 340, 


2 389. 


> 


s 
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ed, 340 
ei ence nt ae and Wards. 


GUARDIAN — Continued. 
Terms of sale, 340, § 390. 
Court oy ore money invest- 
Appii ment of guardian for, 
1 
Powers and duties of guardian, 
341, § 3 
Bond o ; Bi, § 304. 

Extent 
395. 
Removäl of property, 342, 3 396. 
Application for removal, and or- 

der, 342, 2 397. 
Discharge of persons in posses- 
sion, B42, § 898. 


General and Miscellaneous Provisions. 

Examination of persons suspect- 
ae defrauding wards, 348, § 
è 

Of remdval and resignation, 348, 
# 400. 

How terminated, 343, ¢ 401. 

won w bond required, 343, 3 
402. 

Bond to be filed, 344, 3 403. 

Limitations of action on bond, 
344, 2/404. 

Limitations for an ery of prop- 
erty spld, 344, 2 405, 

Court may “appoint more than 
one, 

Powers | of court at chambers, 
344, 4 £07. 

Applicati ion of civil practice act 
to, 344, & 408. 


Guardian and Sian 


of guardianship, 341, 2 


ay be Ree by will 

d, Eir GA N 414. 

No person has power except by 
appointment, 345, § 415, 


Appointment of as provided i in 


xie, 3453. 3 418. 

“resident having prop- 

S417. 

What ¢ urt has jurisdiction, 346, 
3 418. 

Conai ations to govern, 346, § 
4] 

Has power over person and 
propeity, 346, $ 490. 

Duties apd powers of, 346, § 421. 

‘Duty of,jas 3 to property of ward, 
346, § 122 

Relation of, 847, § 423. 

Court miy control, 347, § 424, 


civil ¢ 
For nor 


GUARDIAN — Continued. 
Powers of surviving, 347, 3 425. 
Causes for removal, 347, § 426. 
When pee of suspended, 347, 
33 427, 428. 
When ward may settle, 348, 2429. 
we entitled to release, 348, § 


4 
Wa of unsound mind, 349, § 


Ba of Insane and Incompetent 
Persons, 
Appointment of, 334, 23 364, 365. 
Powers and duties of and dis- 
charge, 334, 2 366. 
Guardian of Afinors. 
Appointment of, 881, ¢ 351, 
When minor may name, 381, 3 
352. 
- When judge may appoint for 
minor over fourteen, B31, 3 353, 
Selection of by minor, 331, $354, 
Father or mother entitled to, 
331, ¢ 355. 
To have custody of, 331, § 386. 
358. 


Powers of, 332, ¢ 357. 

Bond and conditions, 332, $ 

Judge may insert eona ton in 
order of appointment, 333, § 


359. 
Letters and bond to be recorded, 
333, 3 360. 


Maintenance of, 383, 4 36 
PE ARRES porate 333, § 


Ganctiag ad litem, 334, 8 368. 


I. 


INVENTORY. 
Must be made by executor or 
administrator, 267, @ 118. 
As to community and separate 
property, 268, 8 120. 
As to moneys of dec eused, 265, 2 
21. 


Claim against executor must be 
included, 268, 44 122, 123. 

To be siened by 
§ 122. 


Penalty to return, 269, 3 125. 
Of property not included in, 269, 
126 


3 ont . 
Made by guardian, 386, 3 372. 
Å, 


appraisers, 28), 


LIMITATION. 
As to contest of will, 248, s 36. 
On rejected claims, 280, 3 15 


INDEX TO PROBATE PRACTICE ACT. 


LIMITA TION—Continued. 

Vacancy not included in admin- 
istration, 280, 2 158. ~~ 

To recover estates sold, 299, §§ 
291, 222, 

As to order of sale by guardian, 
340, § 389. 

Of action on guardian’s bond, 344, 
3 404. 


For recovery of property sold by 
guardian, $44, § 405. 


P. 


PUBLIC ADMINISTRATORS. 

What estates to be administered 
by, 326, § 333. 

Letters to, and bond and oath, 
327, § 334. 

Duty of person in whose house 
one dies, 327, 3 335. 

To return inventory, 327, § 336. 

Duty of, when another appoint- 
ed, 327, § 337. 

Duty of civil officers, 328, § 338. 

Suits by, 328, § 339, 

Proceedingagainst party conceal- 
ing, 328, § 340. 

Examination of party, 328, § 341. 

To account, 328, § 342. 

When to make return of all es- 
tates, 328, § 348. 

Disposition of money, 329, § 344. 

Maust not be interested, 329, 9345. 

When to settle, 330, § 346.- 

Proceedings against after settle- 
‘ment, 330, § 347. 

Payment of fees, 330, § 348. 

May administer oath, 380, ¢ 349. 

Preceding chapters govern, 330, 
4. 


PROBATE COURTS. 

J wzisdiction and powers of, 239, 

Powers of judge at chambers, 
240, § 2. 

When judge may act in another 
county, 240, § 3. 

Authority by which judge may 
act in another county, 240,§ 4. 

Use of the seal of, 244, 2 5. 


Of Local Jurisdiction, 


here will proved and letters 
granted, 241, 8§ 6, T. 


Probate of Wills. 
Custodian of will, 242, §§ 8, 9. 
Wess petition must show, 242, 
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PROBATE COURTS— Continued, 
Appoints administrator in place 
of executor, 242, § 11. 
Order to produce will, 243, § 12. 
Notice given of hearing petition, 
243, $ 18, 
Notice, and on whom served, 243, 


Probate of Foreign Wills. 
Foreign wills admitted, 247, §§ 
27-29. 
Contesting will after probate, 247, 
Q 


Process to contest will, 247, § 31. 
Tesues of fact, how tried, 248, § 
2 


When court revoke probate of 
will, 248, $33. 

Lost or destroyed wills probated, 
249, $8 37-89. 

Nuncupative will proven, 249, 33 
£143. 


Disqualified Judges and Transfer. 
Judge disqualified, he shall not 
admit will, 264, § 109. 
When transfer to adjoining coun- 
ty, 264, § 110. 
When proceedings re-transfer- 
red, 265, § 111. 


g 


When re-transfer io be ordered, ` 


265, § 112. 

Removal and suspension, 266, $§ 
183, 117. , 

Appoint appraisers, 267, § 118. 

Embezzlement and surrender of 

roperty, 270, §§ 129-132. 

When regular proceedings dis- 
pensed, 273, § 138. 

For the support of the family, 
272, § 138-139. 


R. 


RECORDER OF THE COUNTY. 

Record all orders, ete., in relation 
to homesteads, 276, § 146. 

Record decree of partition, 319, 


en certified copy recorded, 
326, § 329. , 


8. 


SUCCESSION. 
Term defined, 363, § 531. 
To whom. property of intestate 
passes, 363, § 532. 
Personal representative defined, 
363, § 533. 


+ 


SUCCESSION — Continued, 

Distribut ion and order of succes- 
sion, SD4, ¢ 534. 

When estate esche: tts to the ter- 
ritory, 865, $ 533. 

Wheni i illesitimate child is an 
heir, 306, $536. 

Of illegit mate child dying infe-- 
tate, 366, § 437, 

Degree of kindred 30, 8 588, 

Lineal um deothneral cons menin- 

i, N wh 

Division|of lines, S87. $510, 

Degrees pf direct Hine, O67, § F41. 

C er l line how rerkoned, 


nat, 307, % at 

Rule in fet weiving advancement. 
a 

obT, @: ae 

When gift or grant miale ws ad- 
vancement, 363, $ $ dt. 

Rule tty Walt Pei onie ai, Das, 
$ 547. 


Who tol ch: arge with advance- 
ment, B68, ppa AAS, 540. 

To who property g goes on death 
of wife, 308, 4 3- 50. 

Distribution of community prop- 
erty, 369, ¢ 551. 

“genta ce A nieht of repre- 


DEA 
When prdperty escheats, 370,$4 
Charges against real property 

escheat, “370, % 530. 
Liability lof succession, o70), 8 397. 
Repealin and saving clause, 370, 

§ 508. 

When act take effect, S70, ¢ 559, 
SURETIES. 
On exechtor’s and administra- 

tor's bdnds justify, 258, § 80. 
Examined as to their w orth, 

8 81. 

Release of sureties, 260, 4 90. 
When suteties relieved, 260, $ 91. 
Liability of, 261, § 94. 

Not affected by "resignation, $ 264, 


§ 108. 
W. 
WILLS. 


S p we and letters grant- 
e 


3 
in 


258, 


INDEX TO PROBATE 


de en 


mene teen 


es eo a ee er 


PRACTICE ACT. 


WILLS--Coniinved, 
Probate «7 


Hos, 

Co foddaun os M2. 8S 8, 9. 

Waat petition for probate must 
show, H2, @ 10, 

Tu Hossession of third party, 243, 
gie, 

Notice given of bearing petition 
for prohate, 245. 5 PR. 

Notke, on whom served, 243, $ 
Lt. 

Powers of fudge, 2b 4 15, 

Proof of sery iee of note o, tote, 4 


1h. 
Winny contesti, 2E Sy 
Wren prob tod, HA g Is 


Ol anraphr iR Ss BR 


Contesting Prabhat Wits, 


š 


Proveedings to contest, 245, § 2h 

It jury demanded, how trial eon- 
dneted, 245, $ $ 2l, 

Verdin’ of jury, 245, § 22. 

Excunination of wy itnes sser, 246, 42 


apr v) 


hie “s Re 


ihe 
W ill: and certificate rec orded, 246, 
A 26. 


Probate of Forciqn Wills? 


Foreign, admitted to probate, 247, 
4g ERAS A 


( ‘ontesting Wills After Probate. 


Contest after probate, 247, § 3( 

Provess to contest will, 247, % 31. 

Tues of fact, how tried, 248, § 32. 

When court revoke probate, of, 
Rs, 3.35, 

Ww meee power of executor revok- 
ed, 248, 8 3 

Costs on TEEN to revoke, 248, 
$35. 

Limitation as to contest, 248, 2 36. 

m or eee probated, 249, 

R 9T, vs 

Record in case lost will estab- 
lished, 249, § 39. 

When executors restrained, 249, 
3 40. 

Nuncupative will proven, 249, 38 
41-15, 

When judge ea will not 
admitted, 264, € 109 

When probate transferred to ad- 
joining county, 264, ¢ 110. 

TO be followed as to payment of 
debts, ete., 296, § 208. 

If will does not direct sufficient 
property sold, 296, § 210. 


INDEX TO PROBATE PRACTICE ACY. o: 


WILLS — Continued, 
tide and Revocation of Wills. 


may mi yake, and what de- 
"vised, 849, § £82. 
Who inc: apable of making, 349, § 
When declared void, 349, § 434. 
What married woman may de- 
vise, 349, § 430. 
What ‘disposed of by, 349, $ 436. 


Who may take by, 349, § 487. 
Meline and attestation of, 349, 2 
438. 


Olographie wills, 350, § 489. 
Subscribing witnesses to, 350, 3 


Conjoint or mntual, 350, ¢ 441. 

Of subscribing witness to, 350, § 
Ade, 

Conditional, 350, ¢ 448. 

When devise to subser ibing wit- 
ness void, 350, 2 +44 

When share saved tosubse ribing 
witness, 351, ¢ 445. 
Valid, when made out of terri- i 
tory, 351, ¢ 44 
Vali ity of, gov erned by law of! 
place, 351, 4 +47, : 

Codicil, effect of, 851, § 448. | 

Nuncupativ e need not be attest- 


ey, 


ed, 351, § H9. 

Slopes ative will, requisites of, 

51 

Ww hen, nuncupative will can be 
received, 35%, ¢ 451. 

Probate of ‘nuncupative will, 352, 
§ 452, 

Revocation or alteration, 352, 3 
453. 

Proof of cancellation or destruc- 
tion, 352, 8 454. 

Revocation of, made in dupli- 
cate, 352, ¢ 455. 

Revocation of prior by a subse- 
quent one, 342, % 456. 

When cancellation of revives 
first one, 353, ¢ 457. 

Effect of EET and chill 
born, 853, 83 458, 

Of unmarried oe reyoked 
by marriage, 353, 2 460. 

Agreement to sell does not re- 
Yoke, 353, % 461. 

Incumbrance upon property, 354, 

462 


Not revoked by Saya ton- 
veyante, 354, @ 463 

When instrument operates as 
revocation, 354, 82 404, 465. 


491 


4 


WILLS -— Continued. 


Share of child, born after mak- 
ing, 354, 2 468. 

enire of child omitted i in, 854, 
4 Leg 

Share assigned to child omitted, 
855, 3468. 

Of advancement to child, 855, 2 


469. 

When descendants take estate, 
355, 3 470. 

Estate in lands devised, 355, 2 
471. 

Title or interest acquired after 

` making will, 355, § 472. 

Validity of devise to corporation 
or charitable society, 356, ¢ 473. 


Interpretation of Wills and Efect of 


Various Provisions. 

Construction. of, 356, 3 474. 

In case of uncertainty, 356, 3 475. 

Rules for interpretation of, 356, ¢ 
476. 

If several instruments, 356, 3 477. 

Construed as a whole, "956, g 478. 

Distinct devise not affected by 
other parts, 357, ¢ 479 

Ambiguous meaning, 357, 3 480, 

Words of, how taken, 357, 3 481. 

Interpretation of words, 357, 2 

Rule, if more than one mode, 
357, ¢ 483. 

Technical words, how taken, 357, 
48 484, 485. 

Interest’ passes by devise, 357, § 
48 


W hen real and personal passes, 
807, 3 487. 

When passes all property, 357, 2 
48 


When devise of residue passes 
all real property, 358, 2 489. 
When devise of residue passes 
all personal property, 358, 2 490. 
Ww 491, is os by donation, 358, 
ł 
As to RA 358, §-493. 
Words descriptive of class, 358, 


494. 

When real estate deemed per- 
sonal property, 358, 3 495. 

When posthumous child take, 
359, 3 496. 

Mistakes or omissions, 359, ¢ 497. 

Of devises on attaining majority, 
359, 3 498. 

How ‘disposition divested, 359, 2 
499, 


492 


WILLS — Continued. 

Effect of death of legatee, 359, an 
33 500, 501. 

ae nal disposition, 399, ê 

Conditign precedent, 359, 3 503. 

When d sposition upon & condi- 
tion vests, 339, 3 50H. 


INDEX TO PROBATE PRACTICE ACT. 


i WILLS — Continued. 


om 


When c ndition eect per- . 


formed, 360, X 5U5. 

Conditi n, subsequent, defined, 
360, 8 p06. 

Owners in, common of legacy, 
360, $ 


Advancements or gifts, 380, 3508. * 


380, N 


Licbiitty of all property for debts, 
360, 2 §10. 

Order in which property inken 
to pay debts, 361, § 511. 

Order in| which property taken 

egacies, 361, § 512. 

avies to kindred charge- 


Abatement hetween leracies, 361, 
§ 514. 


Title by specific devise, 361,8 515. 


m 


When right of purchaser im- 
paired, 362, § 516. 


— How specific legacy for life trans- 


mitted, 362, 4 ol’. 

ee of income to accrue,-362, 
85 9 8 

Legacy or gift may be ‘satisfied 
before death, 362, 4 519. 

Legacies and annuities, 
due, 362, X 520. 

Interest on legacies, 362, $5 21. 

How controlled, 362, § 529 

Intention of testator as to execu- 
tor, 362, ¢ 523. 

Exeeutor not to appoint execu- 
tor, 363, 8 724 

When power of executor com- 
mences, 363, § 525. 

Provisions that apply to revoca- 
tion of, 363, § 526. 

Provisions betore this act takes 
effect, 363, § 527. 

Property in this territory gov- 
oat hy laws of same, 363, § 
H28 

As to interpretation of wills, 363, 
§ 529. 

Liability of Sean taking um- 
der will, 368, $ 5 


` 


when ` 


Da 
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A. 


ADMINISTRATORS AND EX-: 
ECUTORS. i 


2 
i 
f 
‘ 


i 
f3 


Act repealed, approved May 6, : 


1873, 33 
ALLEYS. 
Penalty for obstructing, 220. 
AMENDED. 


Secs. 1 and 5 of an act approved ! 


January 10, 1872, 38 


Sec. 147 of criminal laws, ap- - 


proved January 12, 1872, 22 


Sec. 27 of an act approved Feb- 


ruary 11, 1876, 226. 


Sec. 31 of an act approved Feb- 


ruary 11, 1876, 228. 


Sec, 4 of an act to protect fur- 


bearing animals, 231. 


Sec, 5 of an act approved May 8, | 


1878, 234 


Chap. 40 of an act approved Jan- 


uary 12, 1872, 238. 


Sec. 10 of an act approved Feb- ; 


ruary 8, 1876, 371. 


hn oh eles tian 


See. 3 of an act approved Janu- 


ary 4, 1872, 394. 


Sec, 1 of an act approved Feb- 


ruary 5, 1876, 418. 


Sec. 1 of an act for support of 


Helena fire department, 427, 


See, 23, art. 7, of Helena incor- 


poration act, 428. 


Sec. 1, art. 4, of Helena incor- « 


poration act, 428. 
APPORTION. 


Arms and ammunition to coun- 


ties, 35. 
APPORTIONMENT. 


Of the members of the legisla- 


tive assembly, 33. 
ARMS AND AMMUNITION. 


Declared | property of the terri- 


tory, 


ARMS 


AND AMMUNITION— 
> Continued. 

Governor to have charge of, 35. 
Apportioned to counties and is- 
sued to militia companies, 35. 

May be sold to citizens, 35. 
Payment of expenses for keep- 
ing, 36. 


ASSESSORS, 


One for each county to be elect- 
ed, 37. 

Bond of, 37. 

Oath of office, 37. 

Vacancies filled by county com- 
missioners, 38. 

Not cligible for re-election, 38. 

Sheriff to be of Meagher, Chou- 
teau, Jefferson, Gallatin, and 
Missoula counties, 217. 


AUDITOR. 


Goyernor to examine books of, 
402. 


B. 


BEAVERHEAD COUNTY, 


Commissioners, additional pow- 
ers granted, 409. 

Bonds may be issued to pay war- 
rants, £10. 

When warrants to be presented 
for conversion, 411. 

Any person falsely make, coun- 
terfeit, or alter bond, penalty, 
412, ao . 


BIG HORN COUNTY. 


Name thanged to Custer county, 
425. 


BOND. 


Of assessor, 37. 

Of probate judge when clerk and 
recorder, 217. 

Of notary public, 371. 
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BOULDER CREEK. 


Name changed to Clear creek, 426. : 


BOZEMAN. 

People lof, authorized to issue 
coupon bonds, £12. 

How to be issued, 413. 

Penalty|on failure to pay money 
to county treasurer, 41-4. 

When att to be submitted, 415. 

When to re-submit, £15. 


BRANDS AND MARKS. 
Territorjal treasurer made gen- 
eral recorder of, 38, 
Duties of recorder and fees of, 39. 


BRIDGE. 


Penalty for obstructing, 220, 7 


C. 


` 


Clerk of the board of county eom- 
missioners to make, 227. 

U COUNTY. 

to be assessor, 217. 

Probate {judge ex-officio clerk 
and recorder, 217. 

County treasurer ex-officio super- 
intendent of common schools, 
218. 

Election pf officers, 218. 

Aid to Helena and Benton rail- 


road legal and valid, 372. 
CLEAR CREEK. 
Name changed from Boulder 


creek, #26. 


CLERK OF THE BOARD OF 
COUNTY COMMISSIONERS, 
Make certificates of election, 227. 
Duty in ense of a tie, 227. 
Of junior] county to forward ab- 
stracts to senior county, 228. 
CLERK AND RECORDER. 
Probate judge ex-officio in coun- 
ties consolidated, 217. 
CODE OF CIVIL PROCEDURE, 
Resolutioh to consider act en- 
rolled, 


ers, 216 
Oath of ahd fee, 216, 


1 
i 


$ 


4 
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CONSOLIDATION OF OFFICES, 
In Meagher, Chouteau, Jefferson, 
Gallatin, and Missoula conn- 
ties, 217, 
Dnties and fees of officers where 
office is consolidated, 217. 


COULSON, S. B. & CO. 
Proposition of, to certain counties 
declared legal and valid, 372. 
When to commence to construct 
the Ielena and Benton rail- 
road, 37h. 
Acreptanre of, or their assigns, 


378, 
COUNCIL, 
- Number of members and appar- 
tionment, $3. 
COUNTIES. 
Arms and ammunition appor- 


tioned to, 35. 
COUNTY COMMISSIONERS. 


May fill vacancies of assessor, 38, 

Election of and term, 218. 

For maintenance ofsiek and poor 
let to lowest bidder, 219. 

Make abstracts of the votes, 227, 

Action of, as to Lewis and Clarke 
and Chouteau counties declar- 
ed legal and valid, 872. 

Duty to submit proposition to is- 
sue bonds, 372, 374. 

Mode of submitting proposition 
to issue bonds, 373, 375, 

Manner of issuing bonds, 374. 

To provide for interest on county 
bonds, 878, 

Determine on failure of S. B. 
Coulson & Co, to construct rail- 
road, 379 

To examine fhe treastirer’s books, 
402. 

Duty of in case treasurer guilty 
of neglect, 408, 

Statement of each settlement to 
be made by chairman, 404. 

Defining powers and duties of in 
Gallatin county, 416. 

COUNTY SICK AND POOR. 

County commissioners let to low- 

est bidder for maintenance, 219. 
COUNTY TREASURERS, 

Ex-oMrio, superintendents of the 
voInmon schools in counties 
consolidated, 218. 

To give bond before receiving 
money from territorial treas- 
urer, 397. 
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COUNTY TREASURERS— Con- | DEER LODGE COUNTY — Con- 


tinued. ; í 
Eo of-in counties voting aid, 
7 Š 


Duty of to transfer to school 
fund, 392. 
Commissioners to examine books 
of, 402. 
Duty of commissioners in ease 
guilty of neglect, 403, 
Appointment and qualification 
of another, 404. 
To make quarterly settlement 
and report, 404. 
CRIMINAL LAWS. 
Obstruction of highways, streets, 
alleys, ditches, ete., 220. 
CUSTER COUNTY, 
Name changed from Big Horn, 
425, 
CUSTER, COL. GEORGE A. 
Resolution commemorating death 
of, 481. 


r 


D. 


DAMS AND RESERVOIRS. 
Not to be filled so as to endan- 
ger life or property, 221, 
Manner in whieh shall be con- 
structed, 221. 
Complaint before probate judge, 
Inspectors to examine, 222, 
Duty of examiners when consid- 
ered dangerous, 222, 
we owner to make secure, 
Proceeding to procure jury to try 
question, 223. 
Party owning dam may appeal 
to district court, 224. 
Penalty for resisting officer, 224. 
Compensation of jurors, 224. 
When experts appointed to su- 
perintend construction, 226. 
Penalty for erecting or maintain- 
ing, 225. 
DITCH. 
Penalty for obstructing, 220. 
DITCHES AND FLUMES, 
To be kept in repair, 226, 
Penalty if owner allow to over- 
flow, 226. ae 
DEER LODGE COUNTY. 
Commissioners of, levy special 
tax, 426. 
9 


tinued. 

County treasurer to collect said 
tax, 427. = 

Treasurer of Butte fire company 
to execute bond, 427. . 


DEIMLING, F. C. 
Act for the relief of, 429, 


E. 
ELECTION. 

Of assessor, 37. : 

Of officers in consolidated coun- 
ties, 218. 

Of county commissioners, 218. 

Manner in which abstracts of 
votes to be made, 227. 

Duty of clerk in case of tie, 227. 

Certificate of compensation due 
election officers, 227. 


ELECTIONS— BIENNIAL, 
aos of for district officers, 


To whom certified abstracts for- 
warded, 228. 

ve deemed senior county, 
228. 


EXECUTORS AND ADMINIS- 
TRATORS. 
Act repealed, approved May 6, 
1873, 33. 


EXPERTS. ; 
When appointed to superintend 
construction of dams and res- 
ervoirs, 225. 


E, 
FEES. 
For recorta brands and marks, 


For appointing commissioner of 
deeds, 216. 

Of county treasurer in counties 
voting aid, 379. 


FIRES. (See Public Buildings.) 


G 


GALLATIN COUNTY. 

Sherif of to be assessor, 217. 

County treasurer ea officio super- 
aca of common schools, 

18. 

Election of officers, 218. 

Action of county commissioners 
legalized, 415. 

Defining powers of county com: 
missioners of, 416. 5 


“ak 
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GAME, 
Killing of unlawful, during cer- 
tain nths, 231. 
Unlawful to kill birds for market 


Penalty or killing, 231. 

Unlawful way of fishing, 281. 

Rivers wherein fish may be ta- 
ken with seine, 231. 


gam 
Penalty for allowing minors to 
gambl 


GENERAL RECORDER. 
Duties ofi and. fees, 39. 


GOVERNOR. 

To have charge of arms and am- 
munition, 35. 

May apportion to several coun- 
ties and issue to militia com- 
panies,| 35, 

May be spld to citizens at fixed 
prices, 85. 

May contract for keeping indi- 
gent inkane, 232. 

To offer standing reward for rob- 
bery, 392. 

a za ct for keeping convicts, 


To examine books of treasurer 
and auditor, 402. 

Duty of, In case treasurer guilty 
of negl ct, 403. 

To have } rinted for distribution 
reports|of territorial superin- 
tendent of public instruction, 


H. 


tion act of amended, 


HELENA. 
Incorpors 
428. 
When to elect mayor and alder- 
men, 4 


HIBBS, GHORGE D. C. 
Resolution for the relief of, 433. 


HIGHWAY. 
Penalty fdr KERR 220. 


I. 


INDIGENT) INSANE. 
Governor may contract for keep- 
ing, 
Mer beg nt to friends out of 
tentor, 


3 Us 
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INDIGENT INSANE— Continued. 
Costs for transporting out of ter- 
ritory, 232. 
Idiotic persons classed with in- 
sane, 282. 
Support and maintenance of, 409. 
IDIOTIC PERSONS. 
Classed with insane, 232, 


J. 


JEFFERSON COUNTY. 

Sheriff to be assessor, 217. 

Probate judge ex-officio clerk and 
recorder, 217, 

County treasurer ex-officio super- 
intendent of common schools, 
218. 

Election of officers, 218. 


JURORS, 
Compensation of, 224. 
JURY. 


fo try question whether dam or 
reservoir is secure, 223, 


K. 


KERLEY, J. 
a A of, 480, 481. 


L. 


LACROIX, L. F. 
Compensation of, 480, 431. 


LAWS. 
Secretary to employ ea tocopy 
for the printin 
Compensittion (e) ‘donk to copy, 


Auditor to audit and draw war- 
rant to pay clerk, 233. 


LEGISLATIVE ASSEMBLY. 
Number of members, 33. 
Time of meeting of the biennial 
session, 234. 


ae AND CLARKE COUN- 


Pecks to Helena and Benton rail- 

zoe declared legal and valid, 
72. 

Commissioners authorized to is- 
sue coupon bonds, 418. 

Commissioners levy tax for sup- 
port of Helena are depart- 
ment, 427. 
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LICENSES. = 

Taxfor merchants, jewelers,drug- 
gists, ete., 234. 

For hawker and peddler, 235. 

For commercial or traveling 
agents, 235. 

For. lotteries, 235. 

No fee allowed treasurer for issu- 
ing license, 236. 


LIVE STOCK. 

Penalty for branding property of 
another, 236. 

Penalty for driving off its range 
without consent of owner, 236. 

Penalty for cutting off ears of ani- 
mals, 237. 

Fines paid into school fund, 237. 

Act ERO Febrnary 11, 1876, 
repealed, 237. 


M. 


MARKS AND BRANDS. 
Territorial treasurer made gen- 
eral recorder df, 38. 
Duties of recor der und fees of, 39. 


McQUAID, HUGH. | 
Compensation of, 430, 431. 


MEAGHER COUNTY. 

Sheriff to be assessor, 217. 

Probate judge ex-officio clerk and 
recorder, 217. 

Coonty treasurer et- officio super- 
enaa of common schools, 


Blection of officers, 218. 


MECHANICS’ LIENS. 
wee of lien as to land or lots, 


Time of filing lien, 238. 
How lHenholders to share, 238, 
Priority of liens, 238. 


MILITIA COMPANIES. 
Sheriff shall issue to arms and 
ammunition, 35. 
Officers of to receipt for, 35. 
_ Arms not to be sold, bartered, or 
loaned, 
Penalty for Violation, 36. 


MILLDAM OR RACH. 
Penalty for obstructing, 220. 
MISSOULA COUNTY. 
Sheriff to be assessor, 217. 
Probate judge ee clerk and 
recorder, 217. 


| 
i 
| 
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MISSOULA COUNTY— Continued. 
County treasurer ex-officio super- 
oiendeni of common schools, 
218. 
Election of officers, 218. 
Act in relation to swine does not 
apply to, 396. 
Collection and disbursement of 
the revenue of, 419. 
What tax commissioners to levy, 
420, 421. 
Treasurer to set apart moneys. 
collected, 422. 
Commissioners authorized to is- 
sue bonds, 423. 
What fees allowed, in prelimin- 
ary examination, 424. 
J udgment, for costs against crim- 
inals, 425. 
No fine or costs to be remitted, 
425. 
No officer to bind the county, 
425, 
MONTANA TERRITORY. 
Exhibit of at centennial exhibi- 
tion, 39 


MORSE’S FORK. 
Name changed from Willow 
creek, 426. 


N. 


NOTARIES PUBLIC. 
To give bond, 371. 


O. 


OATH OF OFFICE. 
Of assessor, 87. 
Of commissioner of deeds, 216. 
Of sheriff, when assessor, "217. 
Of _probate judge, when clerk 

and recorder, 217. 

Of short-hand reporter, 394. 
Administered to treasurer, 405. 


OFFICER. 
Refusing to discharge duties, of- 
fice deemed vacant, 218. 
Election of in consolidated coun- 
ties, 218. 
P.: 


PARKER, GEORGE B. 
Resolution for relief of, 432. 
PENALTY. 
For obstructing highways, 
streets, alleys, ditches, etc., 230" 
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PENALTY--Continued. _ RATLROADS— Continued. l 
For erectihg or maintaining dam Duty of county commissioners 
or reservoir so as to endanger |, to submit proposition to issue 
life or property, 225. bonds, 372, 374. 


If owner of ditch or flume allow 
same toloverflow, 226. 

For violating sec. 1 or failure to 
comply with sec. 2 as to public 
buildings, 229. 

ng minor to gamble, 


Mode of submitting proposition 
to issue bonds, 373, 370. 

Manner of issuing bonds by 
county commissioners, 37+. _ 

County commissioners to canvans 
voto, 370. . 

Penalty of oficer dr officers {v 
yerform duty prescribed, 375. 

When and how to issue bonds 
voted for by counties, 376. 

Tax on freight transported to be 


For killing game, 231. 

For branding live stock of an- 
other, 286. 

For ae live stock off its 


wrap ee tales Sete eee ES 


range, 236. : paid to treasurer of territory, 
For cutting off ears of animals, BTT. 


| Make mouthiy statement id 
Of officerjor officers to perform treasurer, 377. 
duty in Helena and Benton! Rate of freight, 377. i 
railroad} act, 375. Taxes by counties collected and 
i 


For permitting swine to run at distributed, 378. : 
large, 396. Taxes received to be applied to 
If treasurer hinder or delay ex- ay interest on bonds, 378. 


amination, 405. Road bed and track to be assess- 
If any person falsely make, ed in counties, 378. 


counterfeit, or alter bond, 412. Route of road, 379. 
If school, trustees fail to pay Failure to construct said road by 
money to county treasurer, 41-4, 8S. B. Coulson & Co., 379. 


County ¢ommissioners let to | Proposition of Oliver Ames and 
lowest Hidder for maintenance, others accepted, 380. 


| Amount of aid to given in cou~ 


POTTS, B. F. pon bonds, 382. ; 
Resolution to reimburse him, 483. Sa and time to be finished, 
OO 
S UDGE. lerk Bonds issued and deposited, 383. 
officio county clerk and re- | When and how bonds issued, 383, 
: corder in consolidated coun- 3834, 385. 
ties, 217. , Time in which conditions accept- 
Appoint inspectors to examine ed, 386, 
dams and. reservoirs, 221, 222. | County commissioners to levy 
Appoint experts to superintend special tax, 386. 
construption of dams and res- | Taxes assessed and levied, 388. 
ervoirs, 220. Make monthly reports, 388. 
PUBLIC BUILDINGS. Election for or against said rail- 
Regulation as to doors of, here- road, 389. | ; 
after eqnstructed, 229. Governor to issue proclamation, 
Door of, heretofore constructed 390. | f - 
to be altered, 229. Time in which road to be com- 
Penalty or violating this act, pleted, 390. 
22 - 
R RECORDER AND CLERK. 
RAILROADS. ` Probate judge ex officio in con- 


lidated counties, 217. 
Helena and (Benton. SS IS i 


Proposition to aid by certain | REPEALED. 
counties, declared legal and An act approved May 6th, 1878, 
valid, 372. 33. 
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REPEALED — Continued. 
Chapter 12 of an act approved 
January 12th, 1872, 206. 
An act approved February llth, 
1876, 237. 
Section 1 of an act approved Jan- 
uary lith, 1872, 405. 


REPRESENTATIVES. 
Number of and apportionment, 
33, 34. 
RESERVOIRS AND DAMS. 
(See Dams and Reservoirs.) 


REWARD. 
Governor to offer for robbery, 
RIVER OR STREAM. s 
Penalty for obstructing, 220. 


ROAD SUPERVISORS. 
To prosecute owners of ditches 
and flumes, 226. 
ROBBERY —REWARD. 
Governor to offer standing re- 
ward, 392. 
RODGERS, JOHN H., deceased. 
Act authorizing administrator to 
sell property of, 430. 
RUBY RIVER, 
Name changed from Stinking 
Water River, £26. 


S. 


SCHOOLS. 
Money received from sale town 
sites go to school fund, 392. 
Duty of treasurer to transfer to 
school fund, 392. 
To be used in building and fur- 
nishing, 393, 
Trustees draw warrants on such 
fund, 393. 
When may be used for general 
school purposes, 393. 
SECRETARY OF THE TERRI- 
TORY. 


To file and preserve reports of 
the governor, 403. 
SHERIFF. 
Issue to militia companies arms 
and ammunition, 85. 
When may issue to other per- 
sons, 36. 
Shall be the assessors of Meag- 
her, Chouteau, Jefferson, Galla- 
tin, and Missoula counties, 217. 
SHORT-HAND REPORTER. 
(See Stenographer.) 


or MONTANÅ. 499. 
STENOGRAPHER. 
Judge of district court may ap- 
point, $94. 
Oath and duty of reporter, 394. 
Compensation of, 394. 


STINKING WATER RIVER. 
ary changed to Ruby River, 
426. 


STREET. 
Penalty for obstructing, 220. 


SUPERINTENDENT OF COM- 
MON SCHOOLS. 
County treasurer ex-officio in con- 
solidated counties, 218. 
To provide building, fuel, lights, 
etc., for institute, 397. 


SUPREME COURT REPORTS. 
a at expense of territory, 


Ost. 
Price of, and distribution, 395. 


SWINE. è 
Time limited to run at large, 395, 
Not to run at large in town or 
village, 395. 
Penalty for violation, 396. 
Fines paid into school fund, 396. 


TE: 
TAN. 

On freight transported paid to 
treasurer of territory, 377, 

On Helena and Benton Railroad 
by counties, 378. 

Assessed and levied North and 
South Railroad, 388. 


TEACHERS’ INSTITUTE. 
To be held annually, 396. 
Duty of teachers to attend, 397. 
Pay to continue while attending, 
“BOT. 
Superintendent to provide build- 
ing, ete., 397. i 


TERRITORIAL CONVICTS. 

To ea to diminution of time, 

Guilty of violation, of rules, 398. 

How construed under several 
convictions, 399. 

How good time computed, 399. 

Governor to contract for keep- 
ing, 399. 

How paymenis made for keep- 


we a 


ing, 400. 

Necessary clothing furnished on 
discharge, 400. 

Where confined, 401. 


- 600 


TERRITORIAL SUPT PUBLIC - 


INSTRUCTION. 
Governor to have printed for dis- 
tribution reports of, 434, 


TERRITORIAL TREASURER. 
Made general recor of brands 


Estimates nd pay to county treas- 
urers taxes rom Pa 27S. 


Duty of governor when treasurer 
guilty « of neglect, ete., 403. 

Appointm nt “and qu: alification 
of, 403. 


TREASURER-—COUATY. 


Commissidners to examine books ; 


of, 402. 
Duty of pommissioners, when 
guilty off neglect, ete., 408. 


Appointmentand qualification of | 


another, 404. 
To make| quarterly settlement 
and repadrt, 404. 


Penalty, ifi he hinders or delays 


examination, 405. 
Oath admi istered ‘to, 405. 


INDEX TO LAWS OF MONTANA. 


W. 


WARRANTS— COUNTY. 

Section 1 of an act approved 
any 11th, 1872, repealed, 
105. 


WATER RIGHTS. 
Regulation as to sale of surplus, 
408. 
Manner in which persons may 
avail themselves, 406. 
Rights and privileges of persons, 


T. 
Not to have right to sell after be- 
ing used, 407. 


WHEELER, W. F. 
Aet for the relief of, 429. 


, WILLOW CREEK. 


Name changed to Morse’s Fork, 
426, 


| WOOLEN MANUFACTURES. 
Exemption from taxation, 407. 
Term defined, +08. 
Notice of intention to erect, 408, 
To whom preference given, 408. 


WOOLMAN, JOSEPH P. 
Resolution of thanks to, 432. 


